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umiTD stati: r of affrica 


CARFTUE TRAMUHTI, et al. 


llev York, Februarv 12, 1974, 


9:45 a.r. 


Trial resuned. 


(In open court; jurv not present.) 

THE COURT: As you knov, I tried to set asice 


;one tine in the rornincj for applications 


anv? 


Tare thcrc 


MRF. r.OFIIEP.: Yes. 

MR. riSIIER: Your Fonor, tonorrov: riorning 

I need to appea] in the Court of A.ppeals for this Cir¬ 
cuit, United States vs. Constantino. T vould ask to 
le excused. Mrs. Rosner vould cover ny stay. The 
- cross exanination of Mr. Earnaba vili be concluded. 

My client Christiano consents. 

THE COURT: Yes, I!r. Kir.g. 

HR. EIiIC: May ve approach the bench,* Judgc, 

for the sake of ny hearing probiori? 

(At.the bench.) 


SOUTHERN OISTRICT COURT REPORTER*. U.S. COURTHOUSE 


I 














!1R. KIIIOs On the 3500 r.aterial I receiveci 
yesterday, on page 9 of the transcript dated July 
25, 1973 rcgarding Harrv nannirello there appears a volun- 
tarv statenent hy Rannirello: I think that Sinatra," 

that is, Ganba, "\/as busted proviously for drugs and 
did fivc ycars' tine." I respcctfully ask your 
Honor to instruet the revornnent to in turn instruet 
the vitness Harrv Tannirello that under no circunstances. 
is that to be nentioned on direct because nv r.ian isn't 

taking the stand. 

THE COURT: I understand. 

IIR. CURTEII: That is agreed, your Ilonor. 

(In open court.) 

?tR. SIEC.EL: Your Honor, I an going to 

have to absent ryself after the norning break. Hr. 

Panzer is going to cover for ne. 

THE COURT:* Is that agrecable vrith your 

Client? 

MR. SIECEL: Yes. 

I 

MR. PAUSER: That is, if .Mr. Eiegcl is 

finished vith his crons exanination. 

THE COURT: Ho vili not absent hir.se l*f 

unless he is finished. 

MRT-. ROS1.TR* This is that applicatior, that 


iQUli 
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you inc 


iicatcd be best r.ade off thc rccord. 


tiil coim 


IT: MI r ight , ve vrill tabe it up 


in t.he robing roon. 


J 0 K II 


Anybody else have an application? 

Cone into the robing roon. 

(Discusnion in the robing roon off the rccord.j 

(In open court; jury prement.) 

TJir. COURT: Rring back the vitnoss, olcese. 

D A R i: A B ft resuned. 


C.ROSS LXAT.INATION 
BY • *.P.. FIIT-FL: 

q C.ood rorning, I’ r • barnaba. 


P.v nano is 


Martin Cie,el. I -prcscnt 

referred to as IlanV.. 

». Barnaha, durino the year 1973 to» »o=h 
r.oney didyou earn fror. the sale o£ narcotics? 

A In '73? 


Yes. 


None. 


llovr about in the yoar 1972? 


None, 


The ycar 1971? 

I dori't recollcct offhand. 

Getting back^o the ycar 1972, you vero ar- 


SOUTHCRN 


OISTRICT COURT RCPORTCR*. iS». COURTHOUSC 

CO ?-*5»0 
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rested on November 14, 1972? 

A Yes. 

Q Prior to that date had you earned any money 
selling narcotics? 

A Yes. 

Q Approximately how nuch had you earned for that 

year of '72? 

( 

A I don't recall. 

Q Do you renenber how nuch r.ioney you earned 

for the year 1970 from the sale of narcotics? 

A Ilo, sir, not offhand. 

Q Puring the year 1970 how nuch noney did you 
eam legitimately? 1.. 

A Legitimately? 

Q Yes. 

A I couldn't giveyou that figure even. 

Q For the year 1971? 

A No, sir. 

Q 1972? 

A No, sir. 

Q Did you file a tax return fer any of those ycari 
1970 through 1972? 

A I didn't file in '72, r.o. 

Q You didn't file in '72? 


i 
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A No. 

q Did you file in '71? 

A I believe so f yes. 

0 Did you include in the '71 return the money you 

earned fron the sale of narcotics? 


A No. 

q Mr. Barnaba, have you been indicted for viola- 

tions of the federal tax lav s. • 

A No, sir. 

q Has any pronise been made to vou as far 

as your prosecution of violation o£ the federal tax 

lavs? ”* 


A- No, sir. 

q Mr. Barnaba, ,-urintj your 20 years of involvo 

nent in narcotics, has there ever ccne a tine vhen you 
sold to a custorer just plain nili: sugar or sugar or • 
plain nannite instead o£ including narcotics in your 

package? 


A Not that I recollect, no. 

^ You testified previously that the federal 

govcrnnent is payin, you approxirately $150 a week nov? 
A Yes, sir — not the federal governnent, no. 

t 

q The s ate govcrnnent? 

A The'state. But that stopped. 
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q Are you recoiving any noncy at this tine £rom 

any federal-state law enforcenent agenciee? 
h The narshals. 

q Did you prcviously testify at any time duri g 

this trial you vere receiving $400 a nonth? 

A I did. 

Q Does that include tlie iftoney being r^id for your 


rent? 


Yes. 


Q is the £400 over and above your rent? 

q Hr. Barnaba, it you can renent er for the years 

1970 through 1973, what «asyour nonthly carningn fron 
legal enterprisesV 

A i already told counscl, I don't recall. 

q you prcviously identified frrn Mr. Springer-s 

house as having two lines in front o£ it? 

A Yes. 

q During the year 1973 on how nany diMerent 

oecasions «ere you tahen by law en£orcenent o££ieers to 
Mr. Springer's house? 

A None. 

q During the year 1972? 

A None. 


•f 


SOUTHERN O.STR.CT COURT RCPORTERS. 

NEW YORK. N.V. CO 7 
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q You testificd on Friciay that you were first 

introduced to Mr. Springer v.-ho you rcferrod' to as Ilank back 

in August of '71? 

A Yes. 

q Do you remember that testinony? 

A Yes. 

q Do you remember having a convcrsation with 


Special Agent Shutes? 


Yes. 


Do vou remember having a conversation vith hin 


on or about Septenfcer 25, 1973?. 

A it was in September. I don't remember the 

date. 

q Do you remember at that tine telling hin that 

you allegedly net John Springer, vho you referred to 

as Hank, in December, 1970? 

A I don't recall, but I nay have. 

q Let me refresh your recollection. 

I ar. referring now to 354 3. 

-* - - Do you remember ncw that conversation with 

Torre” Shutes? 

* 

A Yes. 

q Do you remember telling hin at that time you 

met the accused in /aigust of 1970? 


SOUTHERN OISTRICT COURT REPORTER». U.S. COURTHOUSE 
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Yes. 


Is it now your testimony that you met him in 


December of 1970 or you met him in August of '71? 


August of '70. 


Mr. Barnaba, on or about November 29, 1973 did 


you also have a ccnversation vith Agent Torrey Shutes7 


MR. SIEGEL: Your Honor, 1 an referring to 


document 3544 


mr. currat 


,. It is Governnenfs Exhibit 354 4 


for Identification. 


Do you rem enter having a oonversation with 


Agent Torrey Shutes at that tine. 


It vas in Novenber, yes. 


i . v 


Do you renember telling him that you met Mr. 


Springer on or about April of 1971? 


No, I don't. 


Doer. that document refresh your recollection, 


Mr. Earnaba? 


Yes. 


DO you renember telling Agent Torrey Shutes that 


aVnrMifr the first veek in April, 
you met Mr. Springer on or about the nr 


1971? 


Yes. • You have it there, yes. 


Do you wish to change your testimony, Mr, 


tOUTM... BUT.tCT COU.T «WT», W.• 

v *QU*J!C. NEW YORK, N.V. CO »-«»•» 
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Barnaba? 6 

A Yes, I do. To v/hat? 

q Did you neet Mr. Springer in August of 1971 

or , as you told Agent Torrey Shutes, during the first v.eok 

of April, 1971? 

A August of '71. 

q Mr. Barnaba, I wake reference to Governnenfs 

Exhibit 354 9, a handwritten statencnt of yours. 

A Yes. 

q i would like to read it and see if it re- 

freshes your recollection._ •••- _ ... 

A Yes. 

q Does that refresh your recollection? 

A Yes. _. .. 

- Q - Do you -renenber hov naking a vritten state- 

nent saying thatvou net Mr. Springer during the lant week 

of April? 

_ A No. 

q Based.on your written statement — this is 

your statenent? 

A Yes, but then I correeted it. I put July 

or August. 

Q Mr. Barnaba, could you teli me vhero the cor- 

rection occurs? 

A Sure, I had it up here and it didn't cone out, 

SOUTHERN OiSTRICT COURT REPORt ERS. U.S. COURTMOUSE 
--. n.- »n»« M.Y._ CO 7-4S10_ 
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Do you Ree it (indicating)2 

MR. SIEGEL: Let the record indicate that 

Mr. Barnaba is making a notation or reference to certain 
smudges, but, however, the word appearing is the 
word "April" and it is underlincd by Iir. Darnaba. 

MR. CURRAM: Your Ilonor, I object to this. 

THE COURT: What pago? 

MR, SIEGEL: 21. - - 

MR. CURRAM: I object to references and 

reading fron a docuneiit not in evidence. We have no 

object ion to the docur.ent. 

THE COURT: Go ahead, Mr. Siegel. 

Q Mr..Barnaba, do you remember having a conver- 
satior in November of 1972 v/ith District Attorney Frank 
Rogers, the special prosecutor? 

A November of '72? • 

Q Yes. 

A Yes. 


•OUTMCftN OltTRICT COURT RCRORTIM. U.I. COURTHOU*t 

--- - “ _ 
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Q Do you renember at that time telling him that 
Bank, who you rcferred to as John Springer, never had any 
connection, or you never had any narcotics conncction 

v/ith hin at all? 

A No, I don't recall. 

Q Let ne see if I can refresh your recollection. 
MR.SIEGEL: Your Honor, I am making reference 

to Government's Exhibit 3550-A, 'a transcript from a tape 
recording on page 26. 

q "P.ogers: Nhat do you know about Hank? 

"Barnaba: Hank is just a lot of bullshit. 

You know, he never conos up with a lot of (sounds Hac) 
you know, a lot of talk, but through him you could gct 

contacts." —— 

- - - “ Do you renenber making that statement? 

A You got it there. I made it. 

MR. SIEGEL: Your Honor, I turn *-o page 27. 

Q Do you renenber bcing askcd this gucstion and 

giving this answer: “ * — 

"Rogers: VJhat about Hank? 

"Barnaba: Hank — I ncan — I would talk to, 

bu’ I havcn't scen him in a while. 

"Rogers: You never transferrod anything to 

hin? 




ouwTHQote 









Barnaba-cross 


1727 


kp2 


"Barnaba: No." 

Do you renember being asked that question and 
giving those ansv;ers? 

A If it is there. 

Q Would you like to rafresh your recollcction? 

A If you got it there, it is all right. 

Q At the tine you nade that statenent, J!r. Barnaba 

were you lying? 

A I didn't look at it as lying. I was holding 

■ • • k •• • 

back. 


Q Didn't you previously testifv that you had no 
particular lovc or concern for, as you said, for the 
colored people? 

* " V*»*. / - ,. 

A Not that I recall. 

Q Don't you renenber previously testifying to 
that, Mx. Barnaba? 

A VIhere v;as this? 

Q In this trial. 

A I don't recall that. 

Q Ilr. Barnaba,do you know a Mr. Faust? Ilr. 
Faust in 1800 sold his soul to the devii — 

THE COURT: All right. 

Q You don't have to answer the question. 

A Do you want to be a prcacher, counsellor? 
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COURT: Hold it, both of you. 


cuestions 


n. SIEGEL: All right, your Honor. No furthcr 


THE COURT: Mr. Dowd, do you wish to inquire? 


CROSS E2IAI1IUATI0N 


3Y MR. DOVID: 


q Good norning, M.r .Barnaba, 


A Good morning 


i. dqvJD: Pardon re while I arrange ry 


papers 


THE COURT: Surcly. 

q V7c have net before, haven’t wc, Mr. Barnaba? 

A Yes, sir. 

" Q Hr~. Barnaba, you tsstified on diroct oxaminatien 
concorning an allcgod incident, a transaction between you 
and Mr. Russo; correct? - - - 

A Yes. 

q What nonth did that take place rn? 

A july or August, to the best of my recollection. 

Q Mr. Barnaba, I would like to show you pages 
1440 through 42 of the transcript of this trial and ask you 
to read then and ask you if this refreshes your recol¬ 
lection? 

A TO what? 


•OWTMKNN OI*THtCT COU*T 0.i. COU«TMOU»t 
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Q As to when the alleged transaction tetween you 
and Mr. Russo took place. 

A - Yes, sir. 

Q Do you stili say it was July or August? 

A To the best of ny recollection, I would say 

August. 

Q Do you renember being asked this question on 

February 8 by Mr. Curran? 

MR. CURRAN: v:hat page? 

MR. DOHD: 1440, line 2. 

Q "0. Mr. Barnaba, directing your attention to a 
fev; nights lator in or about the r.onth of Septenber, 1971, 

did you again see Butch Pugliese? 

"A Yes, at the luncheonette on Brewer Avenue." 

---■ — Then on page 1441, after you explained a 

transaction with a Joe Sharp, line 8: ...... . 

"Directing vour attcr.tion to a short tire after 
that, a day or a fev; days after this neeting, did you see 

Butch Pugliese again? —* — 

"A I did, at the afternoon at Izzie's Luncheonette 

again, and at that tine said sonebody is going to cone 
here, I want you to neet hin. A fev; minutos lat‘er, 
a fellov; did come. It was a fellow naned Frank Russo." 

- Were you asked those questions and did you 


<ERN DISTWICT COUWT REPORTERS, U.S. COURTMOliSE 
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Barnaba-cross 


make those answers? 


A Yes, sir. 


Q But todav you say it was August and not Septemocr, 


as you said? 


A It could be ?.ugust or Septenber, 

Q Could it be October? 


A No. 


Q Could it be July? 


A No. 


Q Could it be June? 


Could it be May? 


No, sir. 

1971, this is? : ’ 


Yes. 


Ali these months? 


Yes. 


It couldn't be July? 


A No. 


Q In fact, if you said it was July, you wouldn't 
be telling the truth? 

MR. CURRAN: Object to the form of that, your 


Honor. 


Q " Weil, Mr. Barnaba, you wouldn't teli us under 




TEWS. U.S. COUWTHOUSE 
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• 

2 

oath that 

it was July? 


3 


MR. CURRAM: Object to the fom of that. 

o 

4 


THE COURT: Sustained. 


_5 

Q 

You wouldn't say it v;as April, 1971, that this 


6 

transaction took place? 


7 

A 

No. 


8 

Q 

You wouldn't say May, 1971? 


8 

A 

No, I v;ouldn't. 


10 

Q 

That v;ould be incorrect? 


11 

A 

To the best of ny recollection, yes. 


12 

0 

That vould be false? 

. 

13 

A 

It is incorrect. 


14 

Q 

And you wouldn't say that? 


15 

A 

no. - • 

• . . 

16 

- Q 

Do you rcinenber testifving before a federal 


17 

grand jurv on Decenber 5, 1973, Mr. Barnaba? 


18 

A 

I remer..ber Decenber, yes. 


19 

Q 

Do you renember testifving about Mr.Russo? 


20 

A 

No, I don' t. -*• - _ 

i 

21 

Q 

Do you renenber ever testifying befor a grand 

i 

22 

jury about Mr. Russo? 

c 

23 

A 

At that tine? 

• 

24 

Q 

At any tine. 

i 

1 

25 

A 

- Not that I recall, no. 

1 

i 

• 
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You nevcr testified — 

I ara not saving I don't recall. 

At this tirae, Mr. Barnaba, I v/ould like to show 


MR. CURRAN: It is Governnent's Exhibit 3546. 

Q (Continuing) And ask you to read page 12, 
fron line 12 to the end, and ask you if that refreshes 

your recol3.ection? 

A Yes, I recall. 

Q That vas in Decenber of 1973, v;asn't it, Mr. 

Barnaba? _ 

A Yes, sir. 

Q And you said that this transaction at that tine 

took place in .May, 1971? 

!1R^- CURRAN: Objection to that, your Honor. 

MR. DOVJD: Ali right, your Honor, .1 withdrav/ it. 
Q Mr. Barnaba, page 12, Governnenfs Exhibit 3 j46, 

line 15. 

Were.you asked this question in the grand 
jury — withdraw that. 

VJhen you appeared before the grand jury, were 
you testifving under oath? 

A Yes. 

Q -Were you asked this question, page 12, lino 1 j, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
-- - . _ - _uv_CO 7- 45b0 
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by Mi . Ph' lips: 


"Q And did you receive from both of the i in or 
about May of 1971, approximately an eighth of a kilo of 


heroin? 

"A Yes, from Butchie. 

”Q And in connection with the transaction, did 
P.usso pay Pugliese $3000 for the heroin? 

•A Yes, he did.” 

VIere you asked those questions and did you make 

those answers? — 

A Yes, sir. 

q And you say it vas in *’av of 1971, correct? 

MR. CURRAM: Objection, vour llonor. That is 

not what the question says. 

- - THE COURT: I understand v/hat the question 


says. 


You were asked those questions and did you 

give those ansvrers, is that correct.-» 

THE WITNESS: Yes. 

THE CCURT: Go ahead. 

q So now you say it was August or September, 

1971, that this happened? 

A Yes. 

q But in December of 1973, you said it was in 


:oimr rcporters. o.s. courtmouse 














Barnaba-cross 
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0 Holi, Mr. Barnaba, didat you tostlfy th.t it - 

approximate ly on February 8th on direct examinatio 
you testifv in substance that it vas „pproxl»tely a nonth 
af ter vo u net Butch Pu,Uese in £ront o£ the Ecach Ense 
Social Club, that you ha* this transactioni Fran* 


Russo? 


MR. CURRAII: 


Objection, your Honor. Asl^ed 


and ansvered. 

,THE COURT: No» I v/ill permit 
A Yes. 

q no you renenbor being intervieved by Agant 
Torrey Shutos on Kovenber 27 throuoh 20, 10737 

* 1 knov it vas in Hovenber. I do"' 1 knoM W,C 

date. Yes. - - * " . 

.. • „, rr1 tive form vrhat happencd 

Q ... And you told hin rn narrative ro 

in respect to this case, correct? 

, TO the best o£ ny knovledge then, yes. 

. 0 D idn-t you teli hin that you had net Butch 

pugliese in £ront o£ the Beach Eose Social Club in April - 

the first vreek in April, 1971? 

^ I may have. 

Q And didn-t you teli hin that approximately a 
or vou had an alleged transaction 

month later you met ot /ou na 

betueen you and !Ir. Busso in I<ay, 1971? 
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A i may havc. 

q And that is not true? 

A VJe are goin, back to the noter,. I pointed out 

later I crossed it out and I in the month o£ August. 
q You crossed it out? 

A Yes, I did. 

q I ask you to look at Government' s Exhibit 3 d44, 

paragraphs 44, 45 - - 

A i am talking about - I don't know what this 


IS . 


o 

A 

Q 

A 

Q 


You don' t know what this is? 

I am talking nbout nv handwritten notes. 
Did you preparo your nandwritten notes. 


Yes. 


After you 


had this conversation with Torrey 


Shutes? 

A 

Q 


I think it was before. 

Oh, before. Well, do you renember tellmg 
Torrey Shutes that the alleged transaction between you 

and Itr. P.usso took place in May, 1971. 

A i don't rocall it, but I may have told hin. 

q „ r . Barnaba, again 1 ask you to take a look a 

Government 's Exhibit 3544 

A If it * s there, I'll accept it. I accopt it. 


o.st.icT cou.t 

ajARC. NEW YORK. N.Y. CO 7-«»0 








? 


1738 


_ Barnaba-cross 
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q Do you want to look at it? 

A If y° u say it's there. 

q i want you to look at it. 

A It's okay. 

q You did say it? 

A I guess fo. 

q That was incorrect? 

A i toia counsellor lator on, I ohangcd it in my 

handwritten notos, I put dovm what happened. 

Q And that is what I have asked you. 

A Yes. 

0 you sav you ira de your notos aftor vou had this 
interview on Hovenber 27th and 29th vrith Torrey Shutos ? 

A Yes. -. . * • - 

Q And this incident took place approximately a 
month aftor you met Butch Puglieso in front of the r.oach 

p.osc Social Club? 

A August. 

Q And allegedly vrhon you discussod the availabilif 
of drugs, «to» you met with Puglieso at tho P.each P.ose 


Social Club? 


MR. CURRAM: I object to the fom of that 


qucstion, your Honor. 


- MR. DOUD: I will withdraw it, your Honor, 


OU,.,CT COU.T ».»■ 
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sorry. 

0 This transaction with Mr. Russo allegedly toot: 
Place about a month aftcr you met Eutch Pugliese at the 
Beach Rose Social Club? 

HR. CURRAM: Your I!onor> that has boen asI;cd 
and answered at least tvice. i object. 

THE COURT: it has becn asked and answered. 

Q Hr. Barnaba, did you also have an interview 

With Mr. Shutes, Torrey Shutes, on September 21 and Sept- 
ember 25, 1973? 

A It was September. I don't knov the date. 

Q And you renember telling Agent Shutes when you 
met Eutch Pugliese in front of the Breach Rose Social Club? 

A I remenber telling hin about it. ' 

Q Do you romember telling him it was December, 

1970? 


A 


No. 


Q I Show you Covernnenfs Exhibit 3543 and as); 
you to look at paragraph 12. I ask you if that refreshcs 
your recollection as to what you told Agent Shutes? 

A Yes. 

o Now, i„ September you did not teli Agent Shutes 
about Mr. Russo, did you? 

A Not that I recall. 
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Q In fact, the firstti.no you told anybody about. 

Mr. Russo v;as in thc 'Jovenber meeting with Mr. Shutes, 
wasn't it? 

A Probably. 

Q Do you renenber having an interview when you 
were arrested with Mr. Rogers? You have been asked a 
lot of ouestions about this. The date when you were 


arrested. 


Yes. 


Q Did you teli Mr. P.ogers that you had this 
transaction with Mr. Russo on that date? 

A Not that I recall. 

Q Do you renember talking sone tine with Mr. 

Rogers that evening, don't you? 

A Yes. 

Q In fact, you had been shown this 143-page 
transcript a couple of timos? 

A Yes, sir, 

Q As to your conversation? 

A Yes. — - 

Q It was a lengthy conversation? 

A Yes, sir. 

Q And you told, do you renember telling .Mr. Rogers 
at that tine that you were going to level with hin and 
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you veren't going to lie, early in thc conversation? 

A I don't recall it, but if it's therc I said 

it. 

Q Government's Exhibit 3550-A, Mr. Barnaba, I 
would like to shov you page 9, and ask you if this 
refreshcs your recollection? Does that refresh your recol- 
lection? 

A Yes. 

Q That you veren't going to lie, you were going 
to level with Mr. Rogers? 

A Yes. 

Q You told hin that at least? 

\ 

A If it's thcre, I told hin. 

Q Do you remember Mr. Rogers later on saying, 
if you didn't know anvthing, you weren't any use to him, 
right? 

A Yes. 

Q But you said you vere not -- you told us earlier 
in your testinony that in fact you vere not leveling with 
Mr. Rogers, right? _ ._ . 

A That's right. 

Q In fact, you vere lying to hin about — 

A I don't look at it as lying. I vas holding 

back. 
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Q Do you renember, .Mr. Barnaba, telling Ilr. Rogers 
that in 1970 you did not do anything in narcotics? 

A I nay have said it. 

Q Was that tho truth? 

A No. 


Q That was a lie? 

A I told you, I didn't look at it as a lie. 

I was holding back. 

Q Now, I believo — do you renember being asked _ 

tellmg ;irs. Rosner yestcrday when she was questioning you 
that prior to your arrest in November, 1972, you hadn't 

t 

been dealing in narcotics in the sunr.cr of '72? 

A I said there was convcrsation. There was no 
transaction. 

Q No transaction. 

Do you renember telling Mr. Rogers in Novenber, 

1972, that you werc dealing in heroin and coke in August, 
1972? 


A 


No, I don't recall. 


Q I show you page 23 of Governnenfs Exhibit 
3550-A and ask you if that refreshes your rccollection. 
It refreshes your recollection? 

A Yes. 


Q You told hin vou vrere dealing in heroin 
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Q Explain to ne, v/ere you holding back at this 

tine? 

A I don-t renenber what I said that night unless 
I read it. i nay have said anything. 

Q You nay have lied that night? 

Possible. i was in a state of confusion. 

I have already testified to that. 

Q Were you in such a state of confusion that 
night that in fact you were telling tho truth, you did not 
havo tino to think about your lie? It is possible you 

such a ^tate of confusion in fact you were telling 
the truth? 

MR. CURRAM: That has been asked and answered. 
THE V7ITNESS: I just answered that. 

Q llovr, Mr. Darnaba, on that sane night, do you 
renenber being asked a series of questions about vho you 
d(_aling v/ith in herom, in narcotics, by !lr. Rogers? 


A I don-t recall it, but if ifs there, I was 

asked. 

o Mr. Barnaba, I show you pages 75, 76 and 77 
of Governncnt's Exhibit 3550-A and ask you to look them 
ovor and tcll ne whother that refreshes your reoollection? 
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A Yes. It doesn-t, but if itfs here, I said it. 

Q Do you remenber being asked a series of names 

of people you dealt with or giving a nunber of names? 

A Yes. 


Q And you didn't give Frank Russo's nano, did 


vou? 


Q Thcn you remenber that P.ogers asked you, are 
there any nore, and you said, there are no others, do you 
remenber that? 

A Yes. 

Q And perhaps in your state of confusion vou v;erc 
telling the truth at that tine? 

MR. CURRAN: Objection, your Honor. 

THE COURT: I will sustain it. 

Q Do you remenber talking to f!r. P.ogers at least 
several tir.es during that conversation, saying to hin in 

effect, "Teli ne what you want me to do, and i'H do it," 
don't you? 

A I told you before, I don't remenber anything tha 
happened that night. VThen I read it, then it nust have 
happened. 

Q You don't remenber a thing about that night? 
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A No, sir. 

Q By the vay, ovor this year has your recollectior 
about thnt night changod? 

A No. 
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Q Mr. Barnaba, do you rerieribor making these 

statements, pago 72, Government's Bxhibit 3550A, having 

i 

this conversation v;ith Ilr. Rogers on that night: 

"Barnaba: I can't teli you offhand. I've 

got to have tine. I just can't. I can't Legin to 

teli you. I'n going tc do this. I can't. 

"Rogers: John, I got to nake a decision in 

the ne>:t hour or so, right? Uhat's the charges, vhat's 

the Laii, right, a'nd it*s based upon your vrillingness to 
cooperate v/ith us. I knov; v:hat you knov;, I knov/ 50, 

60 per cent of it, right? I can't possibly be inside 

your nind. I knov; basically vhether you are leveling 

with me or not. • • • 

"Barnaba: I vili teli you v;hat I'll do. 

1*11 work vrith you, allright. Teed it to me. You 

teli ne v;hatyou v/ant, I'll get it for you, but there's 
got to 1 e a condition T can't go into, I've got to 
have, you got to let me go out of here. You can't 
put bail on ne"? 

Do you renenber that? 

A Yes, I renenber it. 

Q Rogers vanted to put you back out in the 

Street, right, vanted you to vork for hin? 

A Yes. 
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Q i e vanted you to go around to people that you 
knew, your acquaintances, your friends, and soe if 
you could gct narcotics, right? 

A I guess so, yes. 

0 Ile vanted you to have discussions vith then 
afcout drugs, right? 

A No, he didn't say that in v/ords? 


Q But he vanted you to go cut with an undercover 
agent, right? 

A Ile didn't say it at the tine. 


But he toldvou after that he vanted you to do 


that, right? 




I think so. I don't really recall. 

I 

You did go out v/ith an undercover agent, 


didn't you? 


Yes, sir. 


Andyau did this voluntarily, correct, Hr. 


Barnaba? 


A Yes, sir. 

Q You just vent around to various people that 

you knev trying to see if you could get then to sell 
you sonething, sor.e narcotics, correct? 

A Yes. 


t 
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A Yes. 

Q Did you do this hecause you vere tired of your 
life of crime? 


-***• CURRAK* Objection, your Honor. 

THE COURT: Sustained. 

Q Did you do this hecause you v;anted to reforn 
yourself? 

MR. CURRAM: Objection, your Honor. 

THE COURT: Sustained. 

Q Didn't I!r. Rogers teli ysu tha 4- the quantity of 
people that produced in ternn of narcotics transactions 
would bear on v/hat charges vere placed against you and 
v/hat sentence you got? 

A You say the quantity or quality? Did you 

say quantity or quality? 

Let's try quantity first. 

I don't recall that. 

What about quality? 

I don't recall that either. 

4 

But part of your job v;as to see if you could 
entice people that you knev: into dealing vrith you in nar¬ 
cotics, correct? 

MR. CURRAN: I object to that, your Ilonor. 

That's teen asked and ansvered. 


Q 

A 

Q 

A 

Q 
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MR. DOl/D: Ho, it hasn't, your Honor. 

THE COURT: ^'ll permit it. Go ahead. 

Correct? 


MR. CURRAM: 


I object to the vord "entice," 


your Honor. 


THE COURT: On that ground I v/ill sustain it 

Refrane your question. 


MR. DOUD: Your Honor, I v/ould like to 

approach the bench. 


THE COURT: Ali right. 

" (At the side bar.) 

MR. DOUD: I subnit, your Honor, the \:ord 

entice” is going to becone very inportant in this case 

very shortly. As I pointed out off the record, :ir. 

Barnaba was present y/ith agents of the federal governnent 

of the state governnent in transactions, vou kriov/, vliich 

happened — it could be an issue. Entice is a perfect 
word. 


THE COURT: This has nothing to do with this 

case, though. 

MR. DOUD: It nay not. 

MR. CURRAM: Your Honor, entrapnent is not 

going to be an issue. if is going to be an issue 

it can' t be r ai sed by the v:ord "entice.■ It seens to 
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ne he can ask the vitness vhat he did, v:hat hc set out 
to do, but "entice" has connotations to it that call for 
legal conclusions, v;hich is an attenpt to put words in 
the witness' noutn, v;hich rnay or nay not be truo. 

MR. DOWD: The point is I asked hin a 


question vhith a vord which is defined in every dictionary 
xn the vorld. it encompasses any concept beyond any 
legal concept. As far as I knov;, there is no statutory 
definition in the federal courts of entrapnent. 


TIIL’ COURT: My problcm is I think it is a 

loaded vord vhich is really unnecessary to get out vhat you 
t.ant. As such tine as you sum upyau can use the vord 
"entice" or anything else, and that's the tine to bring 
out these things. I just don't think it's proper 
at this point. 


IIR. DOUD: He is about to say yes. 

THE COURT: That night be. 

MR, DOV;D: I an asking hin \*hat he did; 

did he try to entice poople. I think that's a per- 
fectly proper question. If i ask hin — he knovs Chat 
the word means. I don't think it is any kind of conclu- 
sion. It's asking liin v/hat he did. 

MR. CURRAM: I will vrithdrav ny objection 

if Mr. Dovd v/ants to define the v;ord "entice" as he 
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understands it before he asks the question of the v/itness. 

MR. D017D: Can you get ne a dictionary? 

I will define it. 

MR. CURRAN: It's not ny question. 

MR. D0V7D: Give ne a dictionary. I'll 

teli you what it neans. 

MR. CURRAH: It calls for a conclusion on the 

part of the v/itness. .. .. - 

MR,- DOV7D: I an asking hin v/hat he did. 

TIIE COURT: You can frane the question 

without using the v;ord "entice." . . . . . 

Hov/ nuch loncjer are you going to be? 

' " 1 MR, DOWDt About five ninutes. 

THE COURT: I vant to figure out v/hen to have 

a break. I Jon't v/ant to break in the niddle of a 
witness. See if you can't do it v/ithout the v/ord 

"entice." 

MR. DOV7D: Prono te? 

THE COURT: Why don't you use the v/ords 

"get your friends to"? Isn’t that so nuch sinpler? 

MR. DOV7D: Okay. 

I 

i 

. I 

(In open court.) 

Q Mr. BarnaLa, subsequent to-your conversations 
with Mr. Rogers beginning on Hovenber 14 , 1972, the date 
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of your arrest, did you go out into the Street to try 
to get your friends to deal v/ith you in narcotica trans- 

actions? 

A I v/ent out to get deals, yes. 

0 You v/ent out in your ovm nind to pronote 


transactions betveen you and people that you knev/? 

A Yes. 

q And you did this to help yourself, didn’t you? 

A Yes, 

q To shov: Ilr. Rogers that you v/ere cooperating 

with hin? 

A Yes. ' 

Q - Bocause in your nind you felt this v j ould 

> < . • • 

bear on hov: you vere going to be treated by the court and 
the judge in respect to the chargcs against you, correct? 


A The charges? _... 

Q Yes. 

A I vrasn’t thinking about charges; I v:as think- 

ing about sentence. - 

q You thought this v/ould help you v/ith the judge? 
A Yes. 

Q Did anyone teli you this v/ould help you? 

A No. 

Q Mr. Rogers didn‘t rention it? 
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A No. 

Q So at that tine you had no — you really had 
no idea that going out and seeing if you could get 
your friends to involve thenselves in narcotics trans- 
actions vrith you vould help you? 

A If I had an idea? 

Q Did you have an idea that it v/ould help? 

A Yes. 

Q But nobody told you this? 

A No. 

Q Teli ne, !lr. Barnaba, did you ever engage in 

taking nunbers, policy? .'.-r-. ... 

A -Yes, I did, 

Q Can you teli ne v/hen? 

A In '62 to about 'G6, 

Q Uere you ever arrested for that? . • 

I 

A No. 

0 Did you nake a lot of noncy from it? 

A I madq noney. 

0 Going Lack to the nan before ne vho v/as asl;ing 
questions, !lr. Siegel, did you declare that on your incorie 
tax return? 

\ 

A No, sir. 

* ^ 

Q Did you nake false returns in thosc years? 
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I filed my incone I was earning on thecar lot. 

In other words, you made false returns? 

I guess you could call it that. 

Uhat v;ould you call it, withliolding infornation? 
MR. CURRAH: I object, your Honor. 

T1IE COURT: I'll sustain the objection. 

MR. CURRAN: That's vithholding tax, your 


Honor, that's different. 


MR. DOUDs Mr. Curran said withholding tax. 
MR. CURRAM: I also said that's different. 


your Honor. 


Mavbe vc should clarify vhat Mr. Curran is 


saying, 


to this. 


THE COURT: 


Let's not. 


Nov/, vhat' s a Shylock? 

A v;hat? 

A Shylock. 

MR. CURRAM: Your Honor, I'n goincr to object 


COURT: Yes, I think it's vay out. 


MR. DOUD 


; Your Honor, may I nake an offer 


of proof? 


THE COURT: 


Ali right, 


Cone on up. 


(At the side bar.) 
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THE COURT: /ili right. 

MR. DOY7D: I an beginnintj these questions 

becausc I have a prior statenent nade by Jlr. Darnaba 
that in fact he v;as shying v'ith sonebody using $20,000 
of someLody else's noney v/hich he v;as using out on the 
3 treet, and the v;ord is "shying." Therefore, I think 
I have to start out by going into vhat is a Shylock 
and bring him into"shying,"becausc it's a slang vord, 
in order to successfully use this. 

MR. CURRAIJ: VJhether !lr. Dovd has the statenent 

or not, it is irrelevant. I have been extrenely liberal, 

I think, in not objectiny to all these questions about the 
nunbers back in 'C2 and tax return statenents vhich are 
not adnissible. I let it go but I vili drav the line 

somev;here_. _ ' - .. 

MR. DOUD: Implicit in the Shylocking 

business is the use of force to colle^t, because I can't 
go into court unless there is an innoral act of the 
witness prior to his testinony. 

MR. CURRAIJ: Mr. Dovd is not entitled under 

the rules here to bring out prior innoral acts unless they 
anount to convictions, and I haven't objected herctoforc 
but I think v/e have gone far enough and fron now on I 
am going to object. 
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MR. DOV7D: I think also it bcars on the 

credibility of the v;itness, the fact that he is a 
Shylock. 

MR. CURRAM: I vili nake the sane sta tenent, 

your Honor. 

THE COURT: Credibility can be attacked but 

it has to be attacked under certain rules anu the rules 

• • 

here do not pemit you to go into prior innoral 

acts. I '?as surprised that you got into incor.e tax, I 

must adnit, but I*n not running this trial in the sense 

/ 

I am not running anybody's case for hin. I an here to 

be the judge and I'n not going to get involveu in anything 
like this. It is pretty far out but I don't think you 

can get into Shylocking if this nan has been Fhylocking. 

It's got_no place in this ca3e. 

MR, DOUD: Your Honor, inplicit.in that is 

the use of violence. It tends to bring' it to 
the fore here the character of this nan, who has 
denied previously in effect, in substance, that he 
ever had a gun or in substance that he vas a violent 

person. 

' MR. CURRAM: Onceding arguendo that Mr. 

I 

Dowd is right on vhat he justsaid, I stili naintain that 
he has no right to bring out prior innoral acts. In- 
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deed, he has already gone far beyond and the governnent 
hasn't objected — .... 

MR. DOUD: I vili read hin his prior state- 

ments — 

THE COURT: Uhafs the prior statenent? 

Is it a 3500 statenent? 

MK. DOUD: It's in respect to an order, a v/irt 

tap order, a request for a vire tap order. 

I1R. CURRAM: -There has to be a foundation 

laid to bring out prior alleged inconsistent state- 
nents. I don't think you can just start reading 
statenents. .• - •• ' 

" THE COURT: I don't have jbhe statenent. 

VJould sonebody be good enough to bring ne the. state- 
ment? —.— • - ___ 

MR. DOUD: 1*11 bring it. - —- 

Conversation between hin and Franh Monaco. 

I can bring this in in another vay. Start with line 15 
down. 

THE COURT: I stili don't see hov; you can 

get into it. 

. MR. CURRAM: No foundation. 

MR. DOWD: I think the foundation can be 

ask hin aLout his conversation vith Frank Monaco in 
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September, 1972; did they discuss narcotics; did they 
discuss any other illegal activities. If he says no, 

I think I can use it to inpeach hin. 

MR. CURRAM: Your Honor, I submit that Mr. 

Dowd can't take sonebody and set hin up on cross examina- 
tion and^attempt to nake hin, in effect, his ov;n wit- 

ness for one purpose and then cross examine hin on using 

• » 

material that is not proper cross exanination naterial in 
this court. 


MR. D0V7D: 


Your Honor, this court, as a 


natter of fact, vith the changes in the rules of evi- 

dence, and since doing av/ay vith the entire concent of 

\ 

hostile-fricndly vitness in order to gain the truth, no 
question he is a hostile v;itness — 

THE COURT: I an going to give the jury a 

break nov/ so v/e don ? t have to sit here and \rhisper. 
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w. • . '• 


(In open court.) 

.“the COURT i Ladies and gentlemen, wo have 

a legal problem v.-hich cane up. Thia is a good tine 

for the nornin, break. ,• I vili ask the narshal to 

escort the jury out. 

(The jury left the courtroon.) 


THE COURT: 


r. Dovd, Mr. Curren, vhy clon't 


you cone into the robirtg roon and brlng that docunent 


with you. 


(In the robing roon.) 


■ THE COURT: 


Ilr. Dov/d, Ilr. Curran, Mr. Phillip 


i 

and Mr. Lopez are here. . _ , 

.. _ m. DOVIDi Your Honor, vhat I v;as saying . 

before i£ X think I can bring this up. « Y°“ 
object to ne bringing u P the straight subject o£ Shyloch- 
ing by asking hin about his. conversatione vith Frank 
Monaco ir. Sentenber o£ 1972, vhether he talked about 
any other activities than narcotica, and he vili probably 
sa y no and I could inpeach hin vith this atatenent, and 
I think it is perfcctly proper cross exanination - 

MR. Lorcs-.' May I just add sonething. I 

see your Honor is reflecting on vhat he is saying. I 

think the Shylockin, aspoct o£ this case nay be in- 
portant. There are several statoncnts that vere r.ac 
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by Barnaba attributed to Pugliese. For instance, that 

he is partners in everything else. We know that one of 

the defendants in this case, Joseph Dillapoli is serving 
time for Shylocking, so that the whole picture of 
Shylocking nay veli enter into this case._ 

Not only does it affect possibly the credibilitv 
and believability of the witness, if he vas involved in 
Shylocking or these types of things, it miglit affect 
his character and his veracity as far as the triers 
of the facts are concerned. But I think the first 

question that vould have to be posed to this witness is 
vhether he knev v/hat Shylocking vas. v 'lor- *. .. 

-- So on tvo aspects, we nay have a Shylocking 

issue in this case, to explain certain inferences being 
raised by the evidence. We may also have the factor 
that v?e nay v ? ish to discredit a particuldr v r itness Lecause 
of his interest in Shylocking. 

THE COURT: Vou are bringing out things — 

MR. LOPEZ: That is v?hy I used the v;ord 

"may." I hope I an not placed in that bind. 

TIIE COURT: The vhole thing is very dangerous. 

MR. LOPE2: I agree. 

MR. CURRAM: llow, your Honor, I suppose I an 


ansvering two points. Iti:. Dov/d’s point, as I understand 
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it, he is entitled to bring out prior innoral acts to 
impeach a v/itness. My position on that, this Circuit, 
in this district, he is not alloved to and I think the 
lav; is v/ell settled. 

With respect to Mr. Lopez, vhat nay or nay not 
be a part of the case, that is" avrfully difficult to responc 
to but I don't know that Mr. Lopez has nade any nexus to 
what Mr. Dov;d vants to do here vith Ilr. Barnaba. 

Anything nay cone up in the case,- _ .. . 

I1R. DOUD: We have discussed the case. 

-MR. CURRAN: I understand, but there is no 

bridge fron vhat .Mr. Lopez said to vhat Mr 1 . Dovd'vants to 


»* f s ■ * > .7 


MR. DOV7D: The aspect of the gambling policy 

and the libe has certainly cone into this case through 
the testinony of Fr^nk Stasi. in terms of cross exanina- 
tion of hira about the fact that in fact if anything these 
defendants vere psudo ganblers, noneylenders and in fact 
not narcotics dealers, and that a~lot of testinony 
in fact, a lot of the alleged statenents, could refer to 
something other than narcotics and in addition to which 
I bring up the fact, entirely different, I think I 
can properly ask him on cross exanination about.his conver- 
sations vith Trank Monaco, vho is a co-conspirator in this 
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case. 

TIIE COURT: All right, I understand the 

issues. Let ne think about it. 

(Recens.) 

(In open court; jury present.T 

(At.the side Lar.) 

_THE COURT: I have considered the problen. 

J did sone reading on it. ' I decided that I think it is 
just too remote, far renoved, at this point to'get into 
the entire area. 

MR. DOUU: It was during the period of 11)72. 

THE COURT: I am av;are of that. 

(In open court.) 

MR. DOUD: I respectfully except. 

-THE COURT: Sure. 

(In open court.) ' i _ 

BY MR. D0V7D: 

Q Mr. BarnaLa, prior to your testimony here in 
this case you had discussed your testinony v:ith flr. Cur- 
ran and Ur. Phillips, hadn't you? 

A Yes. 

Q You discussed vhat you v/ere going to 

testify about, correct? -. 

A We vent over the testinony. 
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Q They asked you questions and you gave them 
ansv/crs? . ... — • 

A Yes. 

Q They asked you the questions they said they 

v/ould ask you at the trial? 

. ,A. . _I_ don't knov if they vere going to ask ne at 

the trial. They asked ne questions. 

Q You began to teli then.about nunerous nar- 

cotics transactions that you participated in in 1970, *71 
and '72, correct? 

A I v/rote then do\:n. 

Q But you told then that you vould testify about 

I 

those things, correct? - - • - 

A ‘ " Yes, sir. 

Q -Did they teli you that they v;eren't going 

to prosecute you for those things that you vere testifying 
about? 

A No, never told ne that. 

Q In other vords, they told you: what you 

are testifying about today, they nay prosecute you for? 

A No. 

Q No. 

A What Mr. Phillips told r.ie,- he v/ould go 

before the judge and infom him of the extent of my 
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cooperation and the rest was up to the judge. 

Q Did he also teli you he vould give you an 

airline ticket, relocate you? 

A No. 

Q Are there any charges pending against you in 
a federal court concerning anyof the transactions vhich 
you have described to us on direct examination? 

A Not that I know of. 

Q In other vrords, by testifying to all of these 

transactions you \:ere' in effect getting a free ride for 
all that you did? . . - - : 

A .. „1 didn't say that. .-?*/ th t 

Q *' But^ou are, aren't you? r, 

A " Not that I know of. - It's up to the judge. 

q __ But you haven't been charged v/ith anything you 

have told us about? •• • - 

I 

A Here in federal court? 

Q Kere in federal court. 

A Not that I know. 

Q And you really don't know v/hether you are 
going to be charged vith all of those transactions? 

A I don't knovf. 

Q It hasn't been discussed with Mr. Phillips 

and Mr. Curran? 
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A I believe Mr. Phillips did teli me at one 
tine I v;ouldn't be prosecuted here. 

Q Soyau are getting a free ride in respect to 
all that are testifying about? 

MR. CURRAN: I object to that as argunenta- 

tive. - 

TIIE COURT: Yes. 

Q So in your ovm nind, Mr. Barnaba, you vant to 

testify to as much as you could to possibly protect 

yourself fron prosecution? . 

MR. CURRAM: Objection. Object to the 

f orm. - • • - . 

_ _THE COURT: Go ahead, ansver it. 

A Would you repeat it. 

Q In your ovn nind did you vant to testify to as 
much as you could to protect yourself fron prosecution in 
this court? 

A V!ell, like it vas brought out, Mr. Rogers 
told ne 50 years, To me that is life, 

Q Let's go back to that a second. 

In your conversations v/ith Mr. Rogers 
do you renenber that initially he kept saying, Trank, 
you arc kidding ne, you are not telling me everything"? 

A My nane isn't Frank. 
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f 2 

Q I am sorry, John. 



- 

3 

Do you renember him telling you that? 



4 

A Telling ne v;hat? 



5 

Q Telling you that you weren't coning clean 



6 

v/ith then, that you knew nore, that you could teli 



7 

then more? - 



8 

A I read it, yes. 

* * 1 . . • 



9 

Q Didn't you understand at that tine that if you 



10 

were going to get any break at all, you better teli then 



11 

more, right? .— 



12 

A I vould have to teli then nore? No. 



13 

Q -- -You didn't understand that? . • . 

.: , 

/ 

:■*« • 14 

•'* ’ _A_ No. “ *■ 


• 

! 

15 

Q Subsequent to Mr. Rogers' conversations vith 


— . 16 

you you told us you vent out in the Street to see your 



17 - 

friends, to see people you kne\;, to see if you could get 



18 

them to cngage in narcotics transactions v.’ith you, 


1 

19 

correct? 



_20 

A Nore 6r less, yes. 

r 



21 

Q And you sa\/ a great nany people, didn't you? 


i H 

22 

A Yes. " * 



23 

1 

Q Sonetines you succeeded and sometines you 

- 


24 

failed, right? . _ - * - 

• 

U 

25 

t A Yes. 

BHE i 
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Q Did you discuss v/ith the U. S. attorney, 

Mr. Phillips, Mr. Curran, v/hat you might be prosecuted 
for in the federal court? 

A No. 

Q Did you teli them v/hat criminal activities 

you might have Leen involved in? 

A No, sir. 

i 

Q You didn't teli them v/hat you might have been 
involved in,vhat criminal activitics you v/ere involved 
in? 

A I don't understand that. 

Q Did you teli then v/hat things you might have 

done v/hich you v/ould have considered illegal, against 
the lav? 

A _ You mean of things that I had done? 

- - Q Yes. - . . ' ' • 

A Outside of narcotics transactions you are 

talking about? 

Q Yes. . 

A I don't recall telling them. 

0 Do you remember being askcd by Mr. Rosen- 
berg yesterday about taking a tag up to Tardi's? 

A Yes. __ 

In respect of of the transaction v/hich allegedly 
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occurred v?ith Frank Russo? 

*—A - Yes. - - 

q Do you renember telling hin that you didn t 

look inside the bag? 

A Yes. 

q Actually of our ov:n knovledge, you didn't know 

v/hat v;as inside the bag? 

A I didn't see it, no. 

q Of your own knovledge, it could have been 

sugar in the bag? 

A It could have been anything, yes. 

.. . q It could have been flour? , . 


E 


-•. V - 

14 - 


It' s possible. ricstilu 


15 

Q 

Fand? 

[- • - 

16 

A 

It's possible. 


17_ 

- . Q 

Salt? —__ _- 

■ 

1 

18 

A 

It's possible. • 

1 •* 

19 

Q 

Bicarbonate of soda? 

20 

A 

Heroin. _ 


21 

Q 

A lot of possibilities? 


22 

A 

Sure. 


23 

0 

‘ But you don't knov/, do you? 

1 

24 

A 

No. 


25 

Q 

In June or July of 1972 did you get 
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buy heroin fron a person naned Jinmy? 

A Yes, ~I did. 

Q Did you give hin the heroin? 

A No. 

- q Did you give hin the $15,000 back? 

A No. ■ 

Q You kept that? 

A I gave hin 7500 back. 

Q -You kept 7500? . 

A Yes. 

q For the effort you had nade? 

A What do you nean by effort? 

Q For trying to get it. ... 

A I never had a chance to return it. I got 

arrested, , 

q Subsequent to your arrest didn't you take noney 

from people, f!r. Barnaba, for the purpose of heroin and 
never deliver the heroin and keep the noney? 

A Not that I recall, no. * 

Q In other vords, it may have happened or it 

never happened? _ \ — .... 

A I don't think it happened. If you could sho\ 

it to ne, show it to ne. 
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Q Do you have any records? Do you have any 
writings? 

A Do you have a record that I did? 

HR. D0V7D: Your Honor, I ask that that be 
stricken? _ “" 

—THE COURT: It v;ill. 

A My. ansv/er to that is, no. 

Q It is now "No"? 

A 'That is right. - 

MR. CURRAN: I object to the "now." 

THE COURT: I vril.I pemit it. 

Q • Again going back to your testimony before a 
grand_jury in December, 1973, did you over say in that 
grand jury, before that grand jury at any tine, that 
Frank Russo had gotten any heroin? 

A I don't recall any testimony before the grand 

jurv. 

Q Let me Show you Covernnent's Exhibit 3546, page 
12, and ask you to start reading, I think at line 15 — 
read the whole page. 

•** Does that refresh your recollection as to your 
testimony before the federal grand jurv? 

A I think I v/ent over this before with you. 

I acknowlcdged that. 

SOUTHERN DISTRICT COURT RERORTERS. U.S. COURTHOUSE 








kp2 Barnaba-cross 

Q That it was your testinonv? 

A Yes. 

Q And that you didn't say here that Frank Russo 
had gotten any heroin? 

A If it is not there, I didn't say it. 

_MR. DOTO: No further ouestions — withdrawn. 

Q That was your only testinonv about Frank Russo 
before a federal grand jurv, is that correct? 

A ~I don't rccall. - 

Q There might have been other tines? 

A It is hard to say. To the best of my recol¬ 

lection, I don't recall. 

_Q How nany tines did you testify beforea grand 

jury, federal grand jury? 

A— Twice. • ... 

Q I show you Government's Exhibit 3545,the 
grand jurv testinonv of October 2, 1973. 

Read it, Mr. Barnaba, see if that refreshes 
your recollection as to whether you testified about Frank 
Russo in October of 1973. 

A -■ Do you want no to read the whole thing? 

Q To refrosh your recollection. 

A The last one you handed me, I didn't go through 
the whole thing, you know, I looked on one page. 
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• 

2 

Q I am sorry, Mr. Barnaba. 

i 

3 

I arn giving you Government's Exhibit 3546, too. 

■ ( - 

4 

Teli no if that refresnes your recollection of any other 


5 

testimony before a federal grand jury about Mr. Russo. 


6 

A Frank Pvisso was mentioned here. 


7 

Q That is the ono I just shov:ed you before. That 


8 

is December? 

i 

| 

9 

A Yes. . 

- 

10 

o —Look at October. 


11 

Does that refresh your recollection? 

» • 

12 

A Yes. 

• 

13 

Q You testified only in December about Frank Russe 


14 

correct? . _ 

W • 

15 

- A" Yes. 


16 

Q__ And you didn't testify at that time that he 

— ■— 

-.17 

received any heroin, did you? — - 


18 

T' No. 


19 

MR. DOV7D : No further questions. 

XX 

20 

(Court's Exhibit 62 marked for 

*— — 

**• 



21 

identification. ) 


22 

THE COUP.T : Mr. Lopez? . .. . 

(. 

23 

CROS3 EXAMIIJATION 

• 

24 

EY !!R. LOPEZ: 


25 

Q Mr. Barnaba, my name is Frank I.opez and I 

: 
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represent the defendant Joseph Di Napoli. I want to show 
you Government's Exhibit 50, a photograph, and ask vou 
if you can identifv the person on that photograph? 

A No, sir. 

q Yesterday I believe you testified, or Friday you 
testified to the fact that you had certain doalings vrith a 
person bv the nane of Lessa in October of 1970, isn't that 


correct? 

A — Yes, sir. _ 

q And that he told you that the sourcc of his 
suoply vas Vincent Papa, isn't that correct? 

A Yes, sir. 

Q If I vere to suggest to you that the governnent 
is claining that Governrenfs Exhibit 50 is Vincent Papa, 
would that refresh your recollection? 

MR. CURRAN: Object to“the fom of-that. 

Q Poes the nane Vincent Papa — 

THE COURT: First of all,don't you think you 
ought to go abou£ it the other way around? 

!1R. LOPEZ: I vili withdraw the question. 

q If I told you that vas Vincent Papa, would that 

refresh your recollection? 

A I never net the ia". 

q So that as far as ..nat Lessa told you, that his 
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suppiier vas Vincent Papa, you don't know that for a fact 
of your own knowledge? . _ 

A I only know what hc told ne. 

Q Just what he told you? 

A Yes. 7 _ 

Q And you don't know whether it is true or not? 


MR. CURRAH: Objection. It has been asked and 


answered. 


— THE COURT: I will pernit it. 

And you don' t know whether it was true or not? 
I assume he is telling me the truth. 

You are just assuninc? 


Yes. 


Q~ Have you ever had any dcalings with Vincent 


Papa yourself? 


A I just stated I don't know the nan. 


Q Let's go to the defendant Joseph Di Unpoli. 

I believe you testificd on Fridav, October, 1971, Frank 
Pugliese told you that he was his partner? 

A Yes, sir. 

Q In everything but the cottage inn? 

A Yes, sir. 

Q Those were his words, is that corroct? 

A Yes, 
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Q Those were his words, is that corrcct? 

A Yes. - _ 

Q And I believo you also testified that in 
Decenber of 1971, Pat Dilacio told you that Di Napoli's 
parntor was Butch Kartone, is that correct? 

A Yes. 

Q You testified in the grand jurv on October 2, 
1973, and I show you Government's Exhibit 3545. 

Did you ever mention anv of those tv/o statements 
in regard to Di Napoli before the grand jury on October 2, 
1973? . 

A Not that I recall, no. 

Q I shov/ you 32 pages of handvritten notes, 
Government's Exhibit 3549. In those 32 pages of your ov/n 
handv/riting and your ov/n notes, did you ever mention any 
of those tv/o statements? " — ~ 

A No, sir. 

Q I shov/ you a debriefing with Special Agent 

Torrey R. Shutes, 21 pages of typewritten notes and 62 
paragraphs. I ask you if you ever nentioned any of those 
tv/o conversations in that debriefing? _ _ 

A No, sir. 

Q I show you the minutes of the grand jury, 

■ ^ 

Government 1 s Exhibit 3546, dated Decenber 5, 197 3, about 
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a nonth and a half, two months ago. Did you ever mention 


any of those two conversations? 


No, sir. 


Q You also testified that in December of 1971, 


you went to Tat Dilacio's apartment? 


Yes, sir. 


q And you were atter.pting to purchase drugs, is 


that correct? 


A ‘ Yes. 


q And Pat Dilacio told you in December, 1971, 


that he — 


A Just a minute, it'Wasn't December. 


q December, 1971? 


No. It v;as November. 


Heferring to the trial record page 1461, this 


was Friday. 


Do you remember v/hat you testificd to on Frida" 


A Yes, vaguely. 


q WereTyou asked this question by Mr. Curran and 


did you give thisanswer: 


"Q Nov; directing your attention tovards the end 


of December, 1971, or beginning of December, 1971, vere 


you again in Patty's apartment on Pelham Parkvay on a 


Saturday? 
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-A Yes. I had gone there to see if — 1 uas 

nnocls — to see if he had anything and he 
I had no more gooas to _ 


said no, he didn't. 


Were you asked that question and did you give 


that answer? 


A I recall it. 

Q is that answer true today? 


A Yes. 


q Did Pat nilacio at that tine teli you that he 
had gone to dosoph Di «apoli and doseph Di ^poli «- 
you that he had no goods no %/av? 


A Yes. 


0 O* course. you o£ your o,n Unouledge don’t hnov 

i{ p,t Dilacio wcnt to Joscph Di «apoli. do you? 

A I only know vhat ho told ne. 

MR . LOPEZ: Thank you.very nuoh, no queationn. 

THE COURT: Mr• Fisher? 

CROPS EXAMIMATIOH 
BY MR. FISHER: -- 

Q „r. Barnaba, I think I an last and of "eeesslty, 

acne o£ the questions that would servo as predicate for 

hut I am assuring 

other quostions nav neor, repeti ■" 

vou I an trying to establish Curther points. 

It is Ciear, is it not, that you know Torroy 
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Shutcs quite well? 

A I know him. 

q Torrev Shutes is not here in court today? 

A I don't sce hin. 

Q You sav; hin yesterday? 

A In court? 

Q Yes. 

A Yes. 

Q You sav; hin here ali day yesterday? 

A I sav; hin part of the morning. 

Q Did his presence in court help to ren.ind you 

of your responsibilities, what you owe to the prosecution 

in this case? . 

MR. CURRAN: Objection. 

THE COURT: I will'permit it. Answer the 


question. ' *- — • ^ 

A No, sir. 

Q You do feel a debt, do you not? 

MR. -CURRAN: Objection as to fom, your Ilonor. 

THE COURT: C.o ahead and answer it. 

Q You feel a debt, do you not, to the prosecution 

in this case? 

A Not really, no. 

q You haven't plcaded guilty in the state court, 
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is that right? 

A No. ... 

Q And you are only charged there with an E felony? 

A So I was told. 

Q Now,it is ciear, is it not, you know what an E 

felony is? 

A Yes. 

Q In fact, you were told what an E felony is on 
the night of your arrest by Mr. Rogers and his associatos, 
isn't that right? 

A No, it is not. 

Q VJe did go through this yesterday, . M .r. Barnaba, 
so I vrill just show you v/hat has been marked as Govern¬ 
ment's Exhibit 3550-A for identification, pages 67 and 63. 

A Are you talking afcout A,B,C,D,E? 

Q Yes. You were told what an E felony is? 

A Yes. 

Q 7*nd you knew what an E felony is, right? 

A Yes."" 

Q You also know, do you not, there is nothing to 
stop !!r. F.ogers and his associates from indicting you for 
an A felony at this time, isn't that right? 

A I don't know that. 

Q You are awarc, however, that that is a distinet 
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possibility? 


A Now that you are saying it, I guens so. 
q And it is a distinet possibility that you might 
stili be charged with a crime for which you could go av/ay 
for up to life, is that correct? 

A I dont know, you are telling me. 
q You don't know that? 

A No. 

Q You haven't evqn considered that as a possibility 

is that right? 

A No. 

q ?s you sit here now, you are avare, are you 
not, that the judge v/ho will be sentencing vou is not a 
federal judge like Judge Duffy, isn't that right? 

A I an aware of it? 

Q Yes. - _ 

A I imagine it would have to be a state court 

judae. 

q It is a state charge? 

A Yes. 

0 And a state court judge will sentencc you? 

A Yes. 

n And in the state court, there is such a thing 
as you are aware as pica bargaining? 
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A Plea bargaining, ves. 

q And you havc participnted in pica bargaining 

before, haven't you? 

A A fcv; tines, yes. 

q So you know about plea bargaining? I 

A Yes. 1 

Q And you knov’ that in plea bargaining, the rccon- 

mendation of the District Attorney carries a whole lot of 

weight, don't you? | 

A I don't knov; it, no. | 

q You know that if the District Attorney recon- 

mends to the Court a v;alk, the chanccs stancl very, vcry 
highly in vour favor that is precisely v;hat you arc gomg 

to get? I 

MR. CURRAM: Objection. i 

THE COURT: Sustaincd. - . i 

Q you know, however, that the recommendation of 
the District Attorney means a great deal in the plea «argain 

ing proccss, do. you not? 

MR. CURRAI1: Objection. 

THE COURT: I think hc already answcred it. 
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q And in addition thereto, you have a pronise that 
Hr. Phillips will make a statenent in your behalf at the 
time of scntencing, is that right? 

A He told ne that, yes. 

q Let ne ask you this, Mr. Barnaba: as you sit 
here no», <3on't you feel that if you were to deviate fron 
the story you have told - fron the latest story you have 
told to the proseoution, those wonderful thinas that thev 

v/ould be doing for you night not occur? 

HR. CURPAN: Objection to fom, your Honor. 

THE COURT: Yes, I' 11 sustain the objection. 

Q withdraw the v»ord "wonderful." non't you feci 

at this point — 

MR. CURRAN: That »iasn't the problen ford with 
ne, your Honor. 

THE COURT: Letis try it again. 
q As you sit here nrn, sir, don-tyou feel that if 

you were to deviate fron your most recont story to the 
prosecution in your testinony here, their assistance to 
you at the tino of sentence vould be not as oreat as if you 
were to naintain your nost recont story to the prosecu- 


tion? 


MR. CURPAN: I object to the fom of that 


ouestion, your Honor. 


SOUTHERN O.ITR.CT COURT RERORTERS. ^. COURTHOUEC 
ARE, NEW YORK. N.V. CO 7-4SM 









Barnaba-cross 


1782 


THE COURT: I will permit it. Go ahead and 


ansv/er it. 


A No, I don't think of it, no. 

q And if you vere now to say that Finnegan v/as 
not. involved in the transactions you put hin into, don't 
you feel that Mr. Phillips night have sonething totally 
different to say to the state court judge at the tine of 

your sentence? 

MR. CUP.nAN: I .object to th i form of that, your 

Honor. Hypothetical question. 

THE COUP.T: I know, but I an going to pernit it 

anyv/ay. Go ahead. 

A No. 

q You said if it neant your freedon, you might 
be willing to lie a little, right? 


I didn't say that, no. You are turning ny 


words. 


Q In ansv/er to the question, you said, if it neant 
your frecdom, you v/ould be willing to lie a little, your 

ansv/er v/as, was it not, "I night"? 

A I might, yes. I didn't say I v/ould. 

Q And if you were to lie a little about Finnegan, 

sir, here and now, v/ould you admit it? 

A If I lied? 
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YCS. 


If I told a lie? 


Q Yes. 


A I wouldn't lie about it. 


Q You testified in response to questions by an 


attornev put to you yesterday on cross-examination that it 


never occurrcd to you that you had to produce cases l 


t!r. Rogers in tems of numbers and quantity, is that rignt? 


A That's right. 


Q It never did occur ,to you, is that right? 


A That's right. 


Q The fact is, is it not, f!r. Bnrnaba, that time 


and again on the night of your arrest you vere told procise 


that, right? 


A I don't recall. 


q Moments after you began to speak with Mr. Rogcrs 


didn' t you ask him, "You v/ant, youvnnt an arrest, is that 


v/hat you vrant?" 


Didn't you ask him that? 


A if it's there, I asked him. 


Q Is it there? 


A If it's there, I asked him. 


Q Page 6. 3550-A for identification. The rcd 


mari:. 
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MR. FISHEP.: May the record roflect thev/itness 
noddcd his head.in a vertical novcnent, your Honor. 

q And it became ciear to you, sir, did it not, 
that in the world of negotiations with Frank Rogcrs, 
nothing gets nothing, isn't that right? 

MR. CURRAN: Objection, your Honor. 

THE COURT: I vili sustain it. 
q You v;ere told, '-'ere you not, Mr. Barnaba, 

"I got to teli you sonething, nan, if you don't know 

nothing, we can't use you"? 

A I v/as told that? 


Yes. 


told it. 


page 17. 


By v/ho? 

By Mr. Rogers. y?eren't you? 

I don't recall that, but if it's there, I vas 


3550-A for Identification — 

MR. CURRAN: Covernnenfs Exhibit -- 
GovcrnBient' s Exhibit 3550-A for identif ication , 


A Ycs. - - 

q You were told if you vere not a big buyer we 

can't get anyv r here with you, veren't you? 

A I don’t recall that eithcr. 
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Q Government 1 s Exhibit 3550-A for Identification, 

page 82. 

A Yes. 

q You were told that? 

A Yes. 

q You were told in addition that you had to make 

a lot of car.es, isn't that right? 

A 1 don 1 t recall that eitner. 
q Didn 1 1 Mr. P.ogers teli you, sir, I an just 

trying to get a figure, hov; nany guys do you think you 

could tum us on to? 

TIIE COURT: VJhat page is that, ”r. Frsher? 

MR. FISHEP.: Page 25, your Honor. 
q Do you recall being told that, sir? 


16 

A 

If it's therc, I said 

17 

Q 

Governnenfs Exhibit 

18 

page 25. 


19 

A 

Yes. 

20 - 

Q 

That v?as told to you 

21 

A 

Yes. 

22 

Q 

You v/ere told then a 

23 

Rogcrs again, "VJhat I'n trying 

24 

can you 

90 ," right? 

25 

A 

Yes. 
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Q An d you v/ere villing to go, perfcctly wllling 

to go as high as you can, veren't you? 

A Repeat that? 

Q you told flr. Rogers that night, drd you not, 

"I viould go as high as you viant no to. I told you, I 

can get to anybody." 

Djdn 1 t you tcll bin that. 

^ If it's there, I said it. 

o Government' s Bxhibit 3550-A, i£ your Honor 
pleaso, page 31. 

A Yes. ’ , t 

q You said it? 

A Yes. 

q You meant it too, didn't you? 

A ' If I said it, I meant it. 
q ' At that point you weron't confusod? 

A I don't remember any of that testinony. 
q This wasn't testinony, sir. 

A Whatever it vias. Interrogation. 

Q you told Pogers, didn't you,“what do you «ant? 
I you teli ne anything." Then Mr Rogors cut you off and 
he said, "lio, no, Mr. Barnaba, you teli me." And you 
said, "VThat do you want me to do?” And Mr. Rogers said, 
"Whatever you viant to do to help yourself. ' 
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"And you, I v/ill go all the way with vou. 

You teli me what you want. What do you want me to do? 

Teli ne what you want me to do. 

Pogcrs telling you, "No, Barnaba, you teli me, 

and then you, "Teli me what you wan :. If I can get it 

for ycu, I’ll' get it for you." 

And Barnabv, you got it for hin, didn't you? 

You said those things, Mr. Barnaby, didn t you? 

A If they are there, I said then. 
q You were told those things, weren't you? 

A If it'c there, I v/as told them. 

Q ^t one point, Mr. Barnaba, the fact is, is it 
not, that you agreed to lie in tum for your freedom? 

A I havcrft licd about anvthing. 

Q That v/as what you agreed to do, isn t it? 

A No, sir. 

q You told Mr. Pogers, didn't you, "I'H worfc with 
you. You feed it to me on one condition, that I get out of 

jail." 

Isn't that right? 

A Yes, sir. 

Q Did you necd to be fed the truth, Mr. Barnaba? 

A No, sir. 

MR. CURRAN: Objection, your Honor. 
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THE COURT: It is alreadv in. 

Q The truth, Mr. Barnaba, is sonething that you 
should havc knovm all by yourself, isn't that nght? 

MR. CURRAN: Objcction, your Honor. 

THE COURT: I'11 sustain it. 
q In effect, Mr. Barnaba, weren't you tclling M r. 
Rogers, "Givo nc tho script, I'H put on tho act”? 

MR. CURRAN: Objection, your Honor. 

THE COURT: Sustained. 

q Does any of this strike you as hunorous, M r. 

Barnaba? 

A 
Q 
A 
Q 
A 
Q 
A 


Q 

A 

Q 


Not really. 

\ 

Hov/ long have you known Finnegan? 

Five or six years. 

Po vou know him to be involved in nunbers? 

Not that I know of, no. 

Do you know hin fron the BeachPose Social Club? 
Yes. 

Did you ever see hin v/orking there as a ste^ard? 
Yes. 

You would regard rinnegan as soneone involved 


at the Beach Rose Social Club? 


Yes. 


And in your direct testinonv, Mr. Barnaba, vou 
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told UF, about a tranr.action in August of 1970, is that 
right? _ 

A Yes. 

Q About a transaction in September of 1970, is 
that right? 

A Yes. 

Q About thrce transactions in November of 1970? 

A Yes, sir. 

Q And 1970, then, was a busy year for you, was it? 

A I would say so. 

Q The fact is, is it not, Nr. Barnaba, you told 

people who vere ruestioning you on the nigb.t of your arrest 

that you did nothing in 1970, right? 

A Yes. 

0 And right after you told hin that, you had 
assured Nr. Rogcrs that you were leveling with him, "I'm 
telling you the truth," right? 

A Yes. 

Q But you veren't telling him the truth, were you? 

A No. 

Q You were lying? 

A I didn't look at it as lying. I already testi- 
fied. I was holding back. 

Q Let's understand that. Your testimony is that 


tOUTHERN OISTRICT COUWT REPORTCRS. U.S. COUWTHOUSE 


















zpll 


Barnaba-cross 


iVi.fj. 

A Yes. 

q Mr . Barnaba, isn't it a fact that noments before 
instants before you denied involvencnt in narcotics trans- 
actions in 1970, you calnly advised Mr. Rogers of your 
feeling in 1972 in 8 kilograns of narcotics and naybe norc? 

A I don't recall that. 

q Referring to Govcrnncnfs Exhibit 3550-A for 
identification, page 84, read the top of the page, right 
through the botton, ”r. Barnaba, and teli us whether or 
not that refreshes your recollection. 

Have you read that, !r. Earnaba? 

A Yes. ' 

q Does that refresh your recollection as to vrheth 
or not monents before you denied involvencnt in narcotics 
in 1970, you admitted to 8 kilos and r.aybe nore pounds 
of narcotics transactions? ~ — 

A Yes. 

Q In 1972? 

A Yes.. 
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Q And a hilo, you understood vae 2.2 pounds, 
is that right? 

A Yes. 

Q So v.e are talking about 20 pounds of narcotica 
in 1972? 


A Right. 

Q You knev/for each one of those you could go avay 
for life, right? 

A I didn' t think of it at that tine. 

Q Nox/ nuch more could you be involved, "r. 

Earnaba? 

MR. CIT.R7.II: Objection, your Honor. 

TIIE COURT: Sustained, 

Q IIov/ long do you think you are going to live, 

Mr. Earnaba? 

MR. CURRAM: Objection, your Honor. 

THE COURT: Sustaincd. 

Q Hou nanv lifetine.; in jails do you think you 
can forfeit, Mr. Earnaba? 


MR. CURRAM: Objection, your Honor. 

THE COURT: Suctaincd, 

0 The fact is, Mr. Earnaba, you v/erc not trying 
to mininize your involvcnent, .Mr. Earnaba, you vere tell- 


ing then the truth, is it not? 






Iza2 


Barnaba-cross 


1793 


A It v/asn't the truth, no. 

MR. ,riSI!ER: Your Honor, vould this be an 

appropriate tine? 


THE COURT: Yes. 

Ladies and gentlenen of the jury, I an going 
to request the narshal to tabe you to lunch right nov. 
Everybody else renain seated, please, 

(The jury left the courtroon.) 

THE COURT; Mr. risher, hov; nuch lonyer do 
you expect to be? 


MR. FITHER: 
THE COURT: 


About 20 ninutes. 

I should have finished that off 


by just delaying lunchtime. . . 

^1 right. Go ahead, Mr. Curran. 

MR. CURRAM: Your Honor, my application is 

to infcrn the court and ask the court's pernission to 
speak to the witness Barnaba during the luncheon recess 
for the sole purpor.e of preparing hin, ashing hin ques- 
tions in connection v:ith redirect exanination, v;hich 
I anticipate vili begin after Mr. risher finishes his 
cross. i have not, of course, connunicated vith the 
witness about the case at ali since his direct exanination 
concluded on Triday afternoon at about 4 o'clock or 
thercabouts, and-in order to expedite the tine of the court 

-5gUTHCR IL D i tT_M, £ T IQuRT Hi-n.,,» ■■ < _ 
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and the jurh this afternoon I vould nake that request. 

MK. FIS1IER: If your Honor please, on advico 

of my Client, I v;ould object to that and ask instead for 
a five-minute recess. I an sure Mr. Curran' doesn't 

have a great deal to discuss v/ith the v:itness, 

THE COURT: I v;ouldn't bet on that. No, I 

don't think that can be handled in a five—ninute re¬ 
cess. 

MR. CURRAN: • Your Honor, nay I nake another 

suggestion? How about if your Honor vere to bring the 

jury back nov/ and conclude cross and then the problen 
vould becor.e acadenic. 

MR. FISHER: I v/ould be v/illing to do that. 

THE COURT: All right. That's v;hat ve v;ill 

do. • 

MR. ELLIS: Your Honor, it is not acadenic 

at all. The principle therc is going to be if ke can 

talk to the v/itness. 

THE COURT: I'll pemit hin to. 

MRS. ROSNER: For the record, I object to 

Mr. Curran or anyone else connected v/ith the governnent 
being pemitted to speak v/ith the vitncss v/hile he is under- 

i 

going examination. 

THE COURT: All right. All right, v/c are 
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going to go ahead nov/. 


nn. riSK 'R: lf your Honor please, in vieu 

of the courfs ruling vith rogard to allowing tho U. S. 

* I 

attorney to rr er are the vitnese £or redireot, I have no 

other objectior than the one pronounced .Mrs. nosnor end 
we can go to lunch. 

TIIE COURTs Don' t v/orry. I v;ill give you 

a lunch break. 

(Jury present.) 

THE COliRT: I am sorry to disappoint you but 

v;e are going to have to delay lunch a little Lit today. 

It looks like !!r. Fisher nay Le able to end v/ithin 
a relatively short tine and under the circunstances v;e felt 
it would be better to go straight through. 

All right, ?lr. Fisher. 

BY MR. FISHER: • 

% 

Hr. Barnaba, on direct enanination you told us, 

I think in your v/ord 5 ,on a fev; occanions,I think, Finnegan 

was there. Do you recall that? * - 

A Yes, I do. 

Q And you thought Finnegan v/as there in the Eeach 
Rose Social Club at a timeyou clain you were discussing 
narcotics deals, is that right? 

A I don't recall that, no. 

' % 

0 Was Finnegan, so far as you recall, present in 
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the Beach Rose Social Club vhen you vere discussing 

i 

narcotics ventures? 

A Yes. 

Q You v/ere,aaccording to your testinony? 

A Yes. _ 

Q V?as he present close enough to you so as to 
be able to listen in and participate in the ccnversationr., 
ever? 

A Not that I recall, no. 

Q Never, right? 

A No. 

Q But on direct testinony you told us that you 

think rinnegan v.as there, is that right? 

A Ile v/as in the vicinity. 

Q You didn't teli us, though, that he v/as there 

• • 

but couldn't hear vhat you v/ere saying, right? 

A No. 

Q You told us in direct exaninatin that you 

happened to meet flr. Inqlese in 1970, he stopped at a light, 
is that right? 

A Yes. 

Q And you told us as veli that he told^ou, 
if you v/anted to deal in narcotics, you should see hin or 
Finnegan or Joe Crov/, is that right? 
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A Yes. 

Q You never mentioned the part about he should 

see Finnegan — you should see Finncgan or Joe Crow on 
the night of your arrest, did you? 

A No. _ 

Q Then vhen you v/ere questioned by Agent Torrey 

Shutes, debriefedfor four days in SeptenLer you 
didn't teli hin that either, did you? 

A No, that I tecall. 

Q Then vhen you carefully set out in your ovn 

har.dvritten notes your false story you didn't nention 
that then either, did you? _ „ .r t -' ;, v> 

A No, sir. •• 

Q And later, a tv:o-day debriefing again v/ith 

Agent Torrey Shutes, you didn't nentionit there either, 
did you? 

A No, sir. 

Q This, then, vas an afterthought, vas it not? 

A That*s vhat I renembered later, yes. 

Q Are you receiving lately any medication to 

improve your nemory, sir? 

A No. 

Q It just h lppened naturally, is that riglit? 

A Yes. 
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Q The fact is, is it not, Mr. Barnaba, that on 

the night of your arrest vhen you vere asked v/ho was in 
volved in narcotics at the Eeach Rose Social Club you 
didn't nention Finnegan? 

A No, I did not. _ __ 

Q You nentioned others and you vere asked 

is that ali, and you said yes, and you never nentioned 

Finnegan on that night, right? 

A I don't renenber mentioning his nane, no. 

Q Here you confused, sir? 

- *A I already stated that. 

Q You vere confused at that point in tine too 

then, is that right? _ •- • ■ < 

A All the tine I vas there. 

Q All the tine you vere there? 

A Yes. 

Q 'You vere in a roon vith people you didn't 
know too vrell, is that right? 

A Yes. . ~ 

Q They v;ere firing questions at you, is that 

right? 

A Yes. 

Q You veren't prepared to ansver? 

A Prepared? 
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Q Yes, prepared. Is that right? 

A Like. I said, I vas confused. 

0 At one point isn't it true, Mr. Barnaba, you 

asked for nore time to ansvrer? 

A I don't recall that; •• • — 

Q Didn't Mr. Rogers teli -'ou, "You teli me vhat y 
are going to get me into," and didn't you say, "I can't 
teli you offhand. I got to 'have time"? 

A Yes. 

Q , You needed tine to prepare your story, isn't 

that right? - - 

* \ 

MR. CURRAM: Objection, your Honor. 

THE COURT: 1*11 sustain that. 

i 

Q You veren't ready at that time to give the 
whole script, is that right? ■ 

MR. CURRAIJ: I object to the form of that, 

your Honor. 

MR. FISKER: Withdrawn. 

Q In any event* you v/anted them to feed it to you 

«0 

isn't that right? 

A - No, I v;ouldn't say that. . - 

Q You said you vere confused because there vere 
people in the roon you didn't knov, you vere being throvn 
questions and of course you v/ere scared, right? 
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A Yes. 

Q Vtorried about vhether or not you v:ould wind up 
in jail for a spell, right? - 

A Yes. 

Q And you weren*t prepared for the experience 
thatiou vere thcn having, i s that ricjht? 

A I don't understand the vord "prepared." 

Q Well, this v?asn' t something that you had ever 
done fcefore, is it? 

A had been in jail before. 

0 You were nevor oith Mr. Rogoru being grillcd 
before, vere you? ! " '• ,v- 

A * * No. - 

i 

0 This was a first? 

A Yes. 

0 And your testinony here is a first too, isn-t 

it? 

A Yes. 

0 People you don*t Hnov/ right around you, 

right? 

. MR. CUrJIAN: i object to that question. 

Can I have a ruling on the question? 

THE COURT: Yes. I'n not terribly sure I 


25 


understand the question 
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Q There are poeple 'nere throwing questions 
at you, is that right? 

A Yes. 

0. But this tine you no longer are v/orried aLout 
go.ng to jail, are .you? " ...... 

I1R. CURRAM: Objection, your Ilonor. It's 

argumentative. 

Q This tine, Mr. Barnaba - - 


THE COUP.T: 


It is argunentative. I think 


fir. Fisher should recognize that. 


This tine, Mr. Barnaba, you are prepared, is 


that right? 


MR. CURRAM: 
THE COURT: 


Objection, your Honor. 
- No, I'll pernit that. 


You are prepared for this testinonv, mr. Barnaba 


aren't you? 


together. 


Libe I say, I got toget)er, I put thc notes 


You have been together v/ith Mr. Phillips and 


Mr. Curran a great deal — a great nany hours? 

A I testified to that already. 

Q Right. And you have also told' us that you 

I J 

have gone through every question and ansuer in your direct 
testimony previously vith either Mr. , Curran or Mr. 
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Yos. 


0 You met vith Ilr. Curran and he vas making notes 
is that right? . . 

A Yes. 


Q And at the tires you met v/ith each of them 
separately you were discussincj vhat ultinately becamc your 
testinony herein, is that right? 

A More or less. 

MR. riSHRR; ' Your Honor, I call for the 
production of those notes. 

MR. CURRAM: Your Honor, I object to that 

stater.ent in front of the jury. . ■ 

THL COURT: Absolutely. Besides that, they 

will not be turned over and you know it. 

MR. FISHER: I subnit ve are entitled to it 

under Title 18, United States Code, Section — 

THE COURT: MO, you are not. It is veli 

knovn you are not. 

MR. FISHER: I subnit respectfully it j s 

well knov;n to the contrary, 

THE COURT: That nay be but in this court 

you are not going to get then. 

I an surprised at you even bringing this 
natter up in front of the jury. 
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Q You told Mr. Rosenberg Triday that Lieutenant 
V?halen had promised you a plane ticket, is that right? 

A No. .. 

MR. riSIIER: May I have Friday's testir.iony, 

please. . -- — 

Q Nere ycu told by Lieutenant Whalen that after yi 
testificd you vould be permitted to leave the state to got 
a new identitv, that you vould be set up? 

A No f I don't recall that. What he said vas 
that I v/ould be free. 

Q That vas your testinony. Your response was, 

hell, Lieutenant Whalen nentioned-sonething like that one 
time." -- 

Right? 

A Yes. 

Q That vas the truth, isn't it? 

A Yes. 

Q But you didn't believe that, right? 

A No, sir. 

0 Didn't you trust Lieutenant Whalen? 


c 

22 

A 

It's not that 

I didn't trust hin. * Like I 

23 

testified 

before — 


• 

24 

Q 

Lxcuse me — 

- 


25 


MR. CURRAN: 

Your Honor, may the v;itncss 


. 







rka 


Barnaba-cross 


1806 


answer tho question? .. . 

'THE COURT: Yes. 

A I have been in courts before. There is 
only one nan that can teli me I an free or going to jail 
and that is the judge. ~ — 

Q Who set the bail in your case, a judge? 

A I imagine so, yes. 

Q Hov/ much did he~ set it for? 

A A thousand casli or $5000 borid. 

Q •“ Just v/hat flr. Rogers vranted, right? 

• . A That I don’t knov;. 

MR. CURRANi Ofcjection, your Honor. 

THE COURTj The witncss has already anav/ered 

he doesn*t knov;. 

Q You are not vorried about a judge, are you, 
sir, you are v;orried about ilr. Rogers and Mr. Curran and 
Hr. Thillips, -ight? 

A They are not judges, counselor. 

0 You told us yesterday that on the night of 
your arrest, in response to questions put to you Ly Ilrs. 
Rosner, that you had no idea v/hat kind of a case the 
state authoritics had against you, is that right? 

A I knov/ v/hat he said. # 

0 But he didn't teli you v/hen you v/ere supoosed 
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MR. 'CURRAN; Objection. 

-THE COURT: Sustained. 

Q liow nany times, Ilr. Barnaba, after IJovember 14, 

1973, did you go out v/ircd? 

MR. CURRAN j Objection. 

Q 1972. 

MR. FISKEK: Thank you, Ilr. Curran. 

A I don't recall. 

0 More than 10? 

A — I have no idea. 

MR, riSUER: Has this been marked as 3500- 

something? * 

MR. CURRAM J It's a court's exhibit. 

q Showing you Court's Exhibit 55 for identifi- 

cation, I ask you to reviev that list and ask vhether 
or not that refreshes your recollection to be the 
approximate nunbor of times you \’ent out vired? 

This is supposed to be v/hen I vas wired, 

THE COURT: Just take a look at the list. 

(Rause.) 

About 20 times, sir? 

I didn't count then, I vas looking at thcm. 

VJould that be a fair approxination? 

I \/o.uld say so. 

I 

P 
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2 

0 

I belicvc you told us, !!r. Barnaba, that at 


3 

onc point in your life you trained guard dogs, is that 

r 




v. 

4 

right? 

... 


5 

A 

Yes, sir. 


6 

Q 

What kind of dogs? 


7 

A 

JIot mvsolf. I had trainers. 


8 

0 

You didn't participato yourself? 


9 

A 

Hot to the v/hole e::tent, no. 


10 

Q 

To any extent, Sir? 


• 11 

A — 

Yes. - 


• 12 

0 

VJere those guard dogs trained by you and 

• 

13 

your associatos to attack people? 


14 

A ' ~ 

They wore guard dogs, yes. 


15 

Q 

To kill people? 

% 

16 

A 

I don't know of them killing qny people. 

-- 

17 

Q 

Did you use models of humans in the course of 


18 

your training prograia? 


19 

A 

What vas that? 


20 

Q 

Did you use nodels of hunan beings? 


21 

A 

No. 


22 

0 

VJere they trained, thcsc dogs, to attack any 


23 

particular 

ethnic group? 


24 

A 

I Jo. 


25 

Q 

You told us that you never discussed any 




• ' i 
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other, if any there be, vllegal activities on your part 
with anyone in the federal governnent save for your narcoticj 
trafficking, is that right? 

A Illegal activities? 

0 Yes. . 

A !Iot that I recall, yes. 

Q Did you over discuss your possible involve- 
ment in counterfeiting? 

A No. - - 

Q Did you ever discuss vour possible involvcr.ent 

in loansharking? 

A Ilo, not that I recall. 

* — l 

Q Never rnentioned it to anyone in law enforcerent? 

A In lav: enforcenent? 


Q 

A 

Q 

to you? 
A 


MR. CURRAIJ: I object, your Honor. 

THE COLJRTs He sai<? he didn't recall. 

Q The fact is, is it not, Mr. Barnaba, that you 
were involved in loansharking? 

MR. CURRAN: Ofcjection, your Honor. 

THE COURTi Sustained. 



Yes. 

I don't recall. I may have. 

Did anyone in law enforcemcnt cver nentior. it 

I don't recall. 


4 


/ 
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MR. FISIIER: May I make an offer of proof at 


the side bar? 


THE COURT: No. I think we v;ent through this 


oncebefore with Hr. Dowd. 


proposeu. 


MR. FISIIER: I don' t know what theory he 


THE COURT: Ali right, come up. 

(At the side bar.) 

MR. FISHER: I assume your Honor has seen the 


interccpt? 


THE COURT: Yes. 

I1R. FISIIER: The offe.v is this: in view of 
the fact he v/as intercepted and he knows he v/as inter- 
cepted, he knows that they knov; about loan sharklng and 
'they"heing the police. Therefore, it bears on the matter 
of motive of his testimony. He knows they know about 
that too and he nay be testifying to that as well. Not 
only the narcotics transactions, but you knov; loan sharkin 
is now a federal crine under the extortionate extension 
of credit, the constitutionality of which we argued in the 
Suprcnc Court, so it. is definitely a federal law, your 


Honor. • 


MR. CURRAM: Your Honor, first I don't know 


that the witness knows he was intercepted, so I suspect 
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that perhaps, and I stross "perhaps" Hr. Fisher's major 
premisc is defective. 

it is» thcn I think the rest of his point 
probably falis. 

MR. FISIIPR; I v/ill try to establish that, 
assuning that is a predicate, so we can save another trip 
back here. 

HR. D0V7D: If I may, yesterday, flr. Barnaba 

0 * 

testified that he had also boen told by Hr. Rogers that 
his phone was tapped. 

HR. FISHER: That is right. 

MR. CURRAN: The point, I think, there has 

to be sone showing that he knew o_ - knows he was under 
investigation for a particular crine and in this particular 
case, it is loan sharking, before he can get into another- 
wise entirely collateral area. 

!1R. FISHER: I don 1 1 think he has to knov; he 
was unuer investigation. I think all he has to knov; is 
that they know about it and that could be another reason 
not only for the state cooperation but the fedcral coopora- 
tion as well. The federal law is a maximum of 20 ycars 
in prison. 

MR. CURRAN: There has becn no foundation for 

that. 
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MR. riSIICR: You are not letting ne nake the 
foundation, i .would like to. 

MR. CURRAN: There vere questions asked about 
the federal governrent alreadv. 

THE COURT: And he talked to no one from either 
state or federal governnent about this. 

MR. CURRAM: Ycs. 

MR. FISHER: He already said that Mr. Phillips 
told him he wouldn't be prosecuted for anything else. 

I think that was his testinony earlier today. 

THE COURT: Anything in connection with this eas 
in narcotics. That is all he talked about. 


mr. CURRAN: He testified to that on Fridav. 
MR. FISHER: Maybe it is because of his own 
awareness of his involverent in loan sharking. 

Tt should be allov/ed to be inquired into. 

MR. CURRAN: And I think it has been with this 
witness about as broadly as one could imagine. 

MR. FISHER: That is all we have. 

THE COURT: I don't think I am going to let it 

in. 

(In open court.) 

HY MR. FISHER: 


Q 


Mr. Darnaba, you told 


us you wercn't being 
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candid in the past, but no„ i„ effect you have see „ the 

li9ht “* *" «» ' ,hole truth, is that right? 

A Yes. 

Q Vou testified, by the way, „ r . Ba rnaba, 

lespect to some of the event-c ir, 

GVents m your story in the New 

'° r,: C ° Un ^ nrand d «y, isn't that right? 

A Yes. 

Q And that was on or about !!ay 29, 1973, is that 

right? 

^ It was in .May, yes. 

Q Prior to that tcstinony, you swore to teli the 
truth, the whole truth and nothing but the truth, right? 

A Yes. 

Q The sane oath you too . here, right? 

A Yes. 

Q When you went into that grand jury, you tound 

‘ ° f 9rand that Vou were testifying to. right? 

A People, yes. 

Q People like this jurv here? 

A They were people. 

Q And you were asked about transactione with Cigi 

and Finnegan, is that right? 

A Probably, ye <^ 

Witn respGct to Finnegan, you told then one. 
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2 

right? 

— _ _ 

3 

II 

A 

Yes. 

4 


Q 

Cne, right? 

5 



Uow you are tellj.ng us the truth at last, Mr. 

6 

Barnaba? 

- • . 

7 


A 

Yes. 

8 


Q 

Not the .truth when you were arrested, right? 

9 


A 

Yes. 

10 


Q 

Not the truth in May under oath, right? 

11 


— 

MR. CURRAN: I object that, your Honor. 

12 



TIIE COURT: Sustained. 

13 


0 

Were you telling the truth before the grand jur - ' 

14 

with 

regard to Finnegan? 

15 


A 

As to v/hat I said? 

• 16 


Q 

Yes. 

17 


A 

Yes. 

18 


Q 

You were, only one transaction? 

19 


A 

I testifxed before, I was holding back. 

20 


Q 

Then it wasn't the truth, was it? 

21 


A 

I didn't look at it as a lie. 

22 


Q 

Mr. Barnaba. a year from now, are you going to 

23 

teli 

sonoonc clse that you didn't look on y.our testinony 

24 

here 

as a 

lie? 

25 

• 


MR. CURRAN: I object to that. 


* 
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THE COURT: Sustaincd. 

q The fact is, Mr. Barnaba, is it not, truthis 
trading your rightfully doserved place in jail with hira, 

J 

right? 

MR. CURRAN: Objection. 

THE COURT: Sustained. 

Q Truth, Mr. Barnaba, is in the eye of the beholder, 

is that right? — 

■ . MR. CURRAN: Objection. 

i 

THE COURT:' Sustained. 

MR. FISHER: Mo further questions. 

THE COUP.T: Do e.- any otner defense counsel v;ish 

to inquire? 

Ali right, ladies and gentlemen, now you will 
• . 

go to lunch. 

(Jury leaves courtroom.) 

THE COURT: It is about ten minutos of one. 

I hooe you don't have any great difficulties eating it 
being a court holiday. Hov/ about 2.15 to come back here. 
(Limchcon recess.) 


tOUTriENN DIITAICT COUAT *C*9*TCA*. U.». COUKTMOU*C 












tlam 


rkal 


1817 


1 

2 

3 

4 

5 

6 
7 
0 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


AFTFRNOON SfSSlON 
(2:25 p.m.) 

(In the robing roorc.) 

MRS. ROSNER: Judge, we are in the process 

of taking the handvriting exemplars. Thus far Mr. 
Inglese has corpleted to the extent of printing 
first in pencil, then in ink, a ran<ion sentence con- 
taining the nanes Salvatore Larca and Frank Stasi, 
the sentence being"Salvatore Larca does not know Frank 
Stasi." . 

I enphasize that the condition of the sentence 
was chosen at random for the sole purpose of incorporat- 
ing both names into one sentence. 

Now we cone to step 2. 

THE COURT: Who-is Salvatore Larca? 

• HR. PHILLIPS: Ile is a defendant in another 

case. 

MRS. RCSIIERj The governnent has preparcd a 
number of papers approximately three inches by an inch 
and thrce-cmarters, rectangular, with a half moon cut out 
at the top. These papers puiport to he replicas of 
a handwriting sample in the governnent’s possession. 

The governnent would likc Mr. Inglese to 
execute the nane Trank Stasi.. 
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I1R. EIJGEL: Jusg to make it clcar as to what 

we want on this piece of paper, we want the folloving: 

Just undcrneath the half moon we want the 
numeral "1" circled in pencil. Under that we want the 

name Salvatore Lnrca, also in pencil. Under that we 

.§t 

want the nane Frank Stassi in ink. 

MR. PHILLIPS: Spelled with two s's. 

MRS. POSIIER: We oppose that for this reason: 

Mr. Inglese has no objecuion to giving exemplars how he 
would write Salvatore Larca and Frank Stassi, but what 
the governnent has done is to stage and direct him in a 
testimonial fashion, to make an arrangement on this card 

s 

which !1r. Inglese v/ould not necessarily make undirccted. 

In other words, they havo told him to position 
the one in a certain place and position the nanes in a 
certain place, v/hich gives a testimonial content. 

It calls for the operation of !lr. Inglese's mind or 
imposes on his mind a certain operation which is 
testimonial in nature. Their point is to compare the 
handvriting and that he is perfcctly willing to give 
them, but they are creating evidence which does not 
necessarily cone from him by requiring the arrangement 
of words which they have on some other exemplar, and 
that is what we object to. That is putting the 
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words in his mouth. 

MF. EHGEL: The goverrment's position 

with respect to that, with respect to the positioning, we 
are just asking for vertical positioning, if you will, and 
that the positioning that the defendant puts on the card 
vis-a-vis the nanes and the number is his own doing, and 
the extent those are similar with the model that ve have, 
that perhaps helps the governnenfs case; but if they are 
not similar it helps Mr. Inglese. 

To our view it is not prejudicial. 

THE COURT; I heard you both. 

MRS. ROSUER; May I make one more point? 


\ 

THE COURT; Yes. 

MRS. ROSHER: If he writes the 1 over to the 

left or tries to invert the nane, the defendant's 
consciousncss of guess, if he does it their vav, they v:ill 
teli the jury, "Look, he did it the sane way." 

THE COURT; I assume you are going to use 


sone kind of expcrt? 

MR. PHILLIPS; Yes. 

I 

THE COURT; Get it all done on big cards. 
MP.S. ROS!IEP.: Thank you, The record 

should show the goverament's handwriting expcrt is 
here, Mr. Caputo. He is watching the cxcmplars being 
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taken. 


MR. .PHILLIPS: Your Honor, this is most 


commonly dono in bank robbcry cases where the governnent 
has a spccific note given to a teller demanding that 
money be turned over. The very v/ords contained in that 
note, the governnent has an absolute right to have the 
defendant write or print. 

T.IE COURT: All I am saying is they can 

write on big pieces of paper, the 1 and the nanes. 
Salvatore Larca and Frank Stassi. 

THE COURT: Ilr. Siegal, you have a problem? 

MR. SIEGAL: Yes. 

I will teli you what, last evening a fomer 
Client of mine called my attention to the possibility 
that one of the jurors on this jury, and I feel the sane 
way, might be a friend of a severed defendant. 

How, I would feel nuch better, bccause I have 
been practicing law about two or three years by naw, and 
he also indicated ~ 

THE COURT: That is what you said to me 20 year- 

ago. 

MR. SIEGAL: He also said to me that he 

didn't know the namc, but a thin, Italian juror. 

I woiild feel much better if you would question 


i 


/ 
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thi.*> manrand ask hin if he knows the Loria family. 

HR. PHILLIPS: Who do you propose to 

question, all the thin Italians on the jury? 

THE COURT: Let me_take a look at then this 

afternoon. 

MR. CURRAN: It is Anthony Loria, I believe. 

MR. SIEGAL: That was the severed defend¬ 

ant. 

THE COURT: That is not the juror's nane, I 

assume. 

MR. SIEGAL: Of course. not. 

If you get to him and question him and he 
knows this fellov: and how closely he knows him, or navbe 
he doesn't, maybe sparsely, and maybe I am in an abundance 
of caution talking off the top of my head, but, after 
all, I am talking about a severed defendant, not about 
Tramunti, but I would stili feel better if you question 
him. 

THE COURT: Okay. 

With regard to something else, I would like to 
go off the record. 

(Discussion off the record.) 

(In open court; jury present.) 

THE COURT: You may proceed. 
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JOIIH D A» R H A B A resumed. 

REDIRECT EXAMINATION 

BY MR. CURRAM: _-. _ .... 

Q. . Mr. Barnaba, you are reminded you are stili 
under oath r do you understand that? 

A Yes„ 

Q Did you talk 

luncheon recess? 

A Yes, 1 did. 

Q Did I ask you questions? 

A Yes. . “ . _ 

Q Mr. Barnaba, on cross examination yesteruay 
morning by Mr. Posenberg, the defendant Pugliese's lawyer, 
you testified that you met the defendant Fugliese in 
front of Beach Rose Social Club in July or August of 1970. 
V7as that a correct statement? 

A No. 

- -Q What is the correct date? 


to me in wy office during the 


A 


A *71. 

Q You misspoke by a year? 

A Yes. 

0 You also testified, Mr. Barnaba in response to 

a qi :stion on cross examination by Mr. Rosenberg that you 

talked to the defendant Fugliese in March or April of 
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1973; do you recall that? 

A Yes. 

Q Where did you t^alk to the defendant Pugliese 
in Ilarch or April of 1973? 

A Izzy's Luncheonette, Buhre Avenue and West- 
chester Avenue in the Bronx. 

Q VJill you teli us as best you recall what you 
said and what Pugliese said on that occasion? 

MR. ROSEUBERG: Objection. It is not pro- 

per redirect. 

THE COURT: I will permit it. 

Q You rrtay answer, Mr. Barnaba. 

v 

A I met hin there. We said, "Helio. How are 
you?" general formalities. He asked me, "What 
happened Patty and Harry?" 

I said, I went around a few times to see Harrv. 
Every time I went there he said he didn't have anything, 
so I didn't bother to go around any more." 

He said, "Patty can use coke if you can get 

it." 

I said, "Give him my number and have him 
call me," but hc never called me. 

0 Is that the extent of the convcrsation, as you 
recall it? 


A Yes. 
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Q You also testified on cross-examination in 

response to a qucstion by Mr. Roscnberg, that you gavo no 
r.oney to the defendant Fugliese; do you recall that testi- 
mony? 

A Yes. 

Q In the year 197 ], did the defendant Puglicse 
introduco you to Patty and Ilarry? 

A Yes. 

Q And to Kank, the defendant Springer? 

A Yes. 

Q Did he ever teli you -- 

MP. ROSENDERG: Ifyjur Honor please, I \;ill 

object to the leading. 

MR. CURP.7^: I havcn't completed the qucstion. 

MR. ROSENDERG: It is leading at this point. 

MR. CURRAIJ: It doesn't suggest an ansv/er. 

THE COURT: Let's hear the quostion. 

Q did the defendant Pugliese ever teli you vhy 

he introduced you to Patty and Harry and to Hank? 

MR. ROSENBERG: Objection. 

THE COURT: It is overruled. 

Q Is the ansver to that ouestion "Yes"? 

A Yes. 

Q what did he teli you? 
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A Ile was going to jailand that I should take care 
of him. 

Q Take care of whon? 

A The custoners that he was leaving me. 

Q This occurred in 1971? 

A Yes. 

Q You were questioned, Mr. Barnaba, I think rathe 
extcnsivclv during your cross-exanination about portions 
of your debriefing by Mr. Rogers on November 14, 1972; 
do you recall that? 

A Yes, I do. 

Q About hov; long approxinatelv did your session 
on that evening with Mr. P.ogers last? 

MR. ELLIS: Objection. Asked and answered 
sevcral times. 

THE COURT: I think it has been. 

MR. CURRAM; May I ask the next question? 

THE COURT: Yes. 

Q Mr. Barnaba — 

MR. CURRAM: Page 85 of Government's Exhibit 

3550-A. 

Q Were you told during the course of that debrief 
ing session: 

"The only way you are worth anything to us" -- 
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MR. SIEGEL: Your Honor — 

Q — "no we know you are telling the truth. 

You can' t expect" — you interrupt and say "I" — "You 
can t expect somcbody to take a chance on you when you 
don't teli us what you know is truo." 

Was that said to you in that session? 

MR. ELLIS: Objection. 

THE COURT: I will permit it. 

A Yes. 

Q Mr. Barnaba, Mr. Rogers, Frank Rogers, is a 
New York State prosecutor, is that correct? 

A Yes. 

Q Prosecuting narcotics cases in New York City? 

A Yes. __ 

Q There came a time on November 14, 1972, when 

you agreed to cooperate with his office, is that right? 

A Yes, sir. 

Q Did you reach an ur.derstanding with Mr. Pogers 
as to what your cooperation was to entail? 

A Yes. 

Q What was that understanding? 

MRS. ROSNER: Objection, your Honor. 

THE COURT: I will permit it. Go ahead. 

A That I was to go on the Street and try to buv 
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1 

• 

2 

narcotics from people that I knew that vere in the narcoti 


_ 3 

business. 

<■ 

4 

Q Did you do that? 


5 

A Yes. 

i - - 

6 

Q Did you introduce an undercover police officcr 


7 

to thesc people? 


8 

A Yes, I did. 


9 

J1RS. ROSUER: Objcction to the form of the 


10 

question. I!ove to strike the answer. 


11 

MR. FISHER: Particularlv, if your Honor pleacc 


12 

"these people." 

• 

13 

HES. ROSUER: That is ny objection. 


14 

THE COURT: Rcfom the question. 

C " 

15 

Ladies and gentlcnen, when tliere is a motion to 


16 

strike and I suggest the question be rephrased, forget abo\ 


17 

the question and the answer. 

• V 

18 

Go ahead. 


19 

0 Beginning in llovenber of 1972 and continuing 


20 

until about September of 1973, did you in fact cooperate 


21 

with Mr. Rogers as you just testified? 

/ 

22 

MRS. ROSMER: Objection. Conclusorv. 

\ 

23 

THE COURT: It is leading, but go ahead and 

• 

24 

answer the question. 


25 

A I did. 
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Q In the course of that cooperation, did you 
introduce an undcrcover police officer to anyone? 

A I did. 


0 To approximately hov; many people? 

MR. ELLIS: Objcction. A number is irrelevant. 
. THE COURT: I will sustain it. 

Q V7hat was thc nane of that undcrcover police 
officer? 


A Alfred Cassella. 

Q C-a-s-s-c-l-l-a? 

A Yes, sir. 

Q To your knov/ledgo, did Officer Cassella r.ake 

v 

purchascs of drugs fron people to whort you introduced hin? 
MR. ELLIS: Objection. 

THE COURT: I will sustain it. 

Q Did you ever introduco Al Cassella, the under- 

cover police officer, to soneone whom you knev; was not 
involved in narcotics? 

MRS. ROSNER: Objection. Specificallv, your 
Honor, it calls for the opcration of a witness's nind. 

MR. CURRAM: May I be heard on that, your 

Honor? 

THE COURT: lio. I will pernit it. 

Q You may answer. 
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A No. 

Q As a resuit of your cooperation with Mr. P.ogers 
office over this approxinately 10 or 11 -month period, 
were a nunbcr of arrests made? 

A Yes. 

MRS. ROSNER: Objection. 

•THE COURT: Sustained. 

A Yes. 

TIIE COURT: It :'.s sustained. 

Ladics and gentlemen, just forget about the 
que st ion and the enswer. 

/ • S 

Q When for the first time, Mr. Barnaba, did vcu 
spe ah with anybodv connected with the feder^l governrnent 
about this case now on trial? 

A October., 

Q Of what year? 

A 1973. 

Q Was that the first tine vou spohe to anybodv 
representing the federal governrnent in any connection? 

A Yes, sir. 

0 In the coursc of your cooperation with Mr. Rogor 

office after IJoveriber 14, 1972, and continuing up through 
September of 1973 , did Mr. Rogers ask you about past 
transactions that you had in narcotics? 
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MRS. ROSNER: Ob-jection, your Honor, asked and 

answered. 

THE COURT: I will permit it. 

A No, sir. 

q VJho was the first rcpresentative of the federal 
governnent v/hom you ruet in September or October of 1.-73? 

A Mr. Phillips. 

Q Is that 'Mr. V7alter Phillips, seated at counsel 

table therc? 

A Yes, it is. 

Q The first time you met Mr. Phillips in 1973, 

vrhcre did you meet hin? 

A Fort Schuyler, in the Eronx. 

Q Did you talk with him on that occasion? 

7 » Yes, I did. 

Q On that occasion, did you teli Mr. Phillips 

everything you have testificd to in this courtroom? 

MRS. ROSNER: Objection. Self -serving, if you 

please. 

THE COURT: I will permit it. 

Did you teli Mr. Phillips everything you testi- 

fied to? 

A No. 

Q Why not? 
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MRS. ROSNER: Objection. 

THE COURT: I v/ill see counsel at the side bar. 

(At the side bar.) 

MJ1. CURRAU: Your Honor, the defense through 
sone two days of cross-examination have haimnered entensivel 
at the fact that certain things were not told Mr. Rogers, 
certain things were not told !!r. Phillips, certain things 
wero not told Mr. Shutes, certain things were not said in 
the grand jurv. It seened tone I am entitled to explain 
through this witness, and the law is ciear, through this 
v;itness's testinony, the circumstances or' which he nade 
these statencnts and the reasons, his notivations that he 
talkcd to I!r. Phillips first and how the situation evolvcd, 
so the jury has full picture of this defendant’s position 
in this case, and they raised it and I think the door is 
wide open to this question. 

THE COURT: I am not saying the door is not vide 
open. I an vorried about what the answers are going to 
be. 

MR. CURRAN: I can represent v;hat I understand 
the answers are going to be. 

The ansv/er is going, as I understand it, that 
he did not teli Mr. Phillips the whole story at that tine 
because he hcld back and he held back fron Mr. Phillips 
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becauoe he had cooperatcd fully with Mr. Rogers, in 

his judgment at lcast in tcrms of v/hat he told Mr. Rogers 

he would do, and he felt he had done enough by way of 

cooperation with Rogers or anybody else. 

MRS. ROSNER: I have no objection to that 
ansv;er, as a matter of fact. 

MR.ELLIS: I have no objection. 

MRS. ROSNER: I withdrav» the objection. 
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DY I1R. CURRAM: 

Q Mr. Barnaba, I think I asked you whethcr you 
had told Mr. Phillips on this first occasion that you met 
him all the facts about this case to which you have testi- 
fied, and your answer was no. Do you rccall that? 

A Yes. 

Q ' ‘Y next cruestion to you was vhy not, and vou 
nov; nay ansv/cr that question. 

A I was working for Ilr. Rogers almost a year up 
to then, and I felt I had been involved enough, I had donc 
enough. 

MR. EIEGAL: May we have that answer again? 

Ho dropped his voice. 

THE COUP.T: Ilr. Reporter, would you read back 

that answer? 

(Last answer was read.) 

Q After you talked with Mr. Phillips on that 
occasion, did Mr. Phillips talk to you? 

A Yes. 

Q What did he teli you? 

MRS. ROSNER: Objection,hearsay. 

MR. ELLIS: Objection. 

THE COURT: I will sustain the objection. 

Q Mr. Barnaba, you have been qucstioned on cross- 
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exanination rathcr extensively about certain grand jury 
testinony in the federal court hero. Do you recall that 
quostioning? 

A Ycs. 

Q And your ansv/ers? 

A Yes. 

Q 'lr. Phillips questioncd you in the grand jury 
both in Octobor and in December, didn't he? 

A Yes. 

Q Did you do anvthing more in those grand jury 
sessions than just ansver questions put to you by Mr. 
Phillips? 

A No, sir. 

MRS. ROS NER: Objcction, argumentative, your 

Honor. 

THE COURT: No, I will pernit it. 

Q And did you answer truthfully — 

MR. ELLIS: Objection. 

THE COURT: Do you v/ant to know v:hat the question 

is? 

q — ali the questions put to you on those tvo 
occasicns at the grand jury? 

MR. ELLIS: Objection. 

THE COURT: All right, I will permit it. Did 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N V. CO 7-«S«0 






I 


mbp3 


Barnaba-redirect 


1834 


y°u answcr truthfully ali the questions put to you by Mr. 
Phillips in the grand jury? 

THE • UI iHESS: To the best of mv knov/ledge, yes. 

Q Ilr. Barnaba, directing vour attention to the 
cross-examination by Mr. Richnan, v;ho represents the 
defendant Tolopka, do you recall testifying that on cross- 
exanination you v.-ere first introduced to the defendant 
Tolopka back in about the summer of 1967 by a man naned 


Fred Lalli? 


Yes. 


Q Where did that introduction take place? 

A Up-State IJew York. 

Q At your fam? 

A Yes. 

Q Did Mr. Lalli and !!r. Tolopka cone to yourplace? 

A Yes, they did. 

Q Together? 

A, Yes. 

Q After your cooperation began v/ith Mr. P.ogers, 

Mr. Earnaba, did you negotiate with Fred Lalli in 1972 
and 1973 for the purchase of heroin? 

MR. RICIIMAM: Objection, your Honor. 

THE COURT: No, I- will perrnit it. 

A Yes. 
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Q Is this the sano Frcd Lalli who introduccd you 
to Mr. Tolopka in 1967? 

A Yes .. 

THE COURT: Mr. Curran, just for a monent would 
you put off vour mike? 

MR. CURRAN: I v;ould if I knew how, your Honor. 

THE COURT: There is no switch on it? I don't 

know, maybe it's just up hero, but I an getting a terribly 

disturbing v;ow, and I can't figure out where it's coning 

from. It's sone place in this courtroon. 

rtR. CURRAN: 11 1 s stili on . 

THE COURT: Ali right. If anvone knows where it' 
coning fron and can stop it, plcaso do. 

Ali right, go ahead, Er. Curran. 

Q You testificd, !'r. Barnaba, to a delivcry of 
narcotics to Eenjanin Tolopka's house in the absenco of 

Mr. Torbnck fron the veterinary hospital. Do you recall 
that? 

A Yes. 

MR. RICHIIAN: Objection. There is no veterans 
hospital that I know of. 

THE COURT: :io, no, veterinary, animal hospital. 

MR. RICHKAN: I am sorrv. 

Q V7hy did you deliver it to Mr. Tolopka on that 
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occasion? 


!1R. RICHMAN: Objection, asked and answercd 


on direct. 


MR. CURRAN: I don't believe so, your Honor. 


TIIE COURj. : i don' t rccall it. Go ahead, answc 


tho qucsotion. 


A Bccauso Richie wasn't horne, and I assuned ho v:as 


at Ben 1 s house. 


Q Is that why you went to Tolopka's house? 


A Yes. 


Aftcr you got to the housc, was Richard there? 


A Ilo, sir. 


0 Why did you deliver it to Mr. Tolopka? 


Well, I knew hin. 


MR. RICIIMAII: I object, your Honor. 


TKE COURT: Ilo, I will perrnit it, "I knew him." 


Ali right, go ahead. 


Q Mr. Barnaba, v/ere you asked in the grand jury by 


Mr. Phillips in December of 1973 about tho presence of a 


black nan in Tolopka's Lasemcnt? 


MR. RICIIMAN: Objection. 


A No, sir. 


THE COURT: No, I will permit it* He was not. 



THE WITNESS: No, sir. 
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Q Prior to your grand jury testimony on Dcccnbor 5, 
1973, hnd you told Agent Shutos about this black man in 
Tolopka's basdment? 

A Yes, I did. 

Q Did you have any roason — did you have or do 
you have any reason to v/ant to get even with Benjamin 
Tolopka for anything? \ 

i 

MR. RI CHI IMI: Objection, your Honor. That in 

l 

a statenent for the jury to determine. 

THE COURT: i know, but he can make his state- 
m °nt too. Go ahead, ansv/er it. 

A No, none whatsoever. 

Q Nr» Barnaba, do you recall being cross- 
exanined yesterday by Mr. Eliis, the lavyer for the 
aefendant Mamone, about your debriefing session in Mr. 

Rogers' office? 

A Yes. 

Q On November 14, 1972? 

A Yes, sir. 

MR. CURRAN: Would your Honor bear with ne onc 
noment, please? 

Q You v/ere asked by Mr. Eliis, weron't you, about 

a statenent to Mr. Rogers, and I quote — 

THE COURT: What page is this? 
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MR. CURRAM: It's page 147. 

MR. ELLIS: Do you have a page? 
fIR.' CURRAM: 14 7. 


JIR. ELLIS: Do you have a page of yesterday's 

transcript that you are referring to? 

MR. CURRAM: No, I do not. I have the page fr< 
the transcript of the debriefing session that I an refcrr 

to. 


MR. ELLIS: I didn't question at the debricfii 

session, Mr. Curran. Your Honor, I object to this pro- 
cedure. 


MR. CURRAN: I haven't put a question yet. 
iHE COURT: I know. I an vaiting till vou do. 
MR. CURRAN: I.knov/,but Mr. Eliis was standing. 

THE COUR’' That is all right. You have done it 
to others too. 


Q Do you recall naking the statencnt appearina or 

page 147, "Can't nut ne in. If you put ne in, forget aboi 
it"? 


A Yes, I do. 

Q Did you say that to Mr. Rogers? 
Yes. 


A 


C Uhat did you noan by that statenent? 

MR. ELLIS: Objection, your Honor. The stato- 
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• 


2 

ment speaks for itself.* His conclusions or his subjective 


3 

notivations are not evidencc. 


4 

THE COURT: I will sustain it. 


5 

Q Mr. Barnaba, at that point in the debriefing, 


6 

v/ere you discussing v;ith Mr. Rogers the disposition of 


7 

chargcs against you, or v/ere you discussing soncthing 

/ 

elsc? 


8 


9 

MR. ELLIS: Objection, your Honor. 


10 

THE COURT: Ilo, I v;ill pemit it. Go ahead. 


11 

A Discussing something else. 


12 

Q What v/as the sor.cthing else? 


13 

FR. ELLIE: Objection. 


14 

THE COURT: I v/ill sustain that. 


15 

MR. CURRAIT: May I be heard on that? 


16 

THE COURT: Ycs. 


17 

(At the side bar out of the nearing of the 


18 

jurv, M r . Curran, Ur. Rosenberg, Mrs. Rosner, 


19 

Mr. Eliis.) 


20 

MR.CURRAM: Briefly, your Honor, the point v/as 


21 

made time and again v/ith this witness that he didnt want 


22 

to go to jail, and the point v/as made in conncction v/ith 


23 

this particular statenent by him that he didn't want to go 

1 

24 

to jail. In point of fact, in conncction v/ith this state¬ 


25 

nent, v/hich is tov/ard the end, as distinguishcd fron anv 


• 
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this one was inquired about, that is not the point he 
was making there, your Honor, and it is the governmont's 
position ve are entitled to explain to the jury v/hat he 
meant, at least by that statenent, becnuse what he meant 
was the testinony vould be that if he was put in that night 
if it cane out that he had been busted, then his value as 
a cooperating witndss vrould be blown, and I thinl: ve are 
entitled to bring that out in front of the jury. 

MRS. ROSIJEP.: Your Honor, I think, and I think 
prior rulings in this trial bear me out, the governnent 

is entitled to elicit any language around or about that 

\ 

statenent cither before or after — 

THE COUET: That is the problem. Do you knov 
what the language as to that statenent is? 

MR. ELLIS: It's in the transcript, your Honor. 

MRS. POSNER: Yes, let hin read from the 
transcript. The language speaks for itself. The witness 
is not now entitled to say, "That is what I said but I 
meant something clse." 

THE roURT: He said, "I don't vant you to put 
me in jeopardy." 

MR. ELLIS: Let him bring that'out, fine. 

MRS. POSNER: That's it. That is the language. 
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2 

but hc is not entitled to say v/hat he meant by that. 

3 

THE COURT: All right. 

4 

MR. ELLIS: If that is what it says. 

5 

THE COURT: I thought vou were trying toavoid 

6 

the v;ord "jeonardv." 

7 

MRS. ROSNER: No, I have no objection to that. 

8 

(In opcn court.) 

9 

BY !1R. CURRAIJ: 

10 

Q After that statenent which you made to Mr. Rogcrs 

11 

did you thercafter say, "I am going to do, but don't put 

12 

me in jeopardy"? 

13 

A Yes. 

14 

\ 

Q The defendant Mamone told you he would take care 

15 

of your Burke problem for you? 

16 

MR. ELLIS: Objection, your Honor. 

• 17 

THE COURT: I gathcr it's leading to sonething 

18 

else. I v/ill permit it. 

19 

MR. ELLIS: No, your Honor, it's completely 

20 

contrary to the testimony. There is no testinony about 

21 

a friend of !!anone saying any such thing. 

22 

THE COURT: A friend of M.amone? 

23 

MR. CURRAN: I an sorry, I thought I said it 

24 

ciearly. I said defendant Mamone. 

25 

MR. ELLIS: I am sorry. I misheard it. 
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MR. CURRAIJ: I apologize. 

THE COURT: All right, go ahead. 

Q May'I have an ansv/er to that question? 

A Yes. 

Q /fter hc told you that, vere you ever bothcred 
Burke again? 

A No, sir. 

0 Did you ever knov: Eurke's real nane? 

A No. 

MR. ELLIS: Objection, your Ilonor. It inplies 
that the nane Burke is an alias. 

THE COURT: It nay or rnay not be. 

MR. ELLIS: There is no evidence in the record 
that is an alias. 

MR. CURRAM: There is testinony on direct as 
to what the introduction nane was. The name vas given sinp 
as Burke. 

THE COURT: I knov; that, and it' s just the sa.ne 
thing as he says he doesn't know the first and last nane. 
Not that it's necessarily an alias. 

MR. ELLIS: Your Honor, I would have no objecti 
if the question were, did he ever knov; Burke by anv other 
nane. 

MR. CURRAM: I wonder if mavbe Mr. Eliis would 

• • 
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sk his qucstions. 

THE COURT: 'Io, no. Ali right. Go ahend. 
MR. CURRAJ3: I think it was answcrcd. 

THE COURT: Yes, it v/as. 
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Q Burke’s car, do you remember what state 

license plates it carried or bore? 

A Pennsylvania. 

Q Do you know the defendant Manone 1 s wife? 

A Yes. 

Q Did you know her before she was married? 

A Yes. 

Q Do you know her first nane? 

A I believe it is Phyllis. 

Q Did she ever live near the animal hospital 

on Boston Post Road? 

A Yes. 

MR. ELLIS: I object, your Honor, on the 

ground of relevancy. 

THE COURT; No, no, I will permit it. 

Q The answer was? 

A Yes. 

Q Approximately how long ago, to the best of 

your recollection? 

A The early '60s. 

MR. ELLIS: Your Honor, I also object to 

this line of questioning on the grounds it was improper 
redirect. 

THE COURT: No, I will permit it. 
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Q Were you ever prcsent with her at the animal 
hospital in the company of Richard Forbrick and Mrs. 
Forbrick? 

A Up Richie's house, yes. 

Q Which is above the animal hospital? 

A Yes. 

Q In the sane building? 

A Yes. 

Q More than once? 

A Yes. 

Q Were she and the Forbrick's good friends? 

A As far as I knew, yes. 

v 

MR. ELLIS: Objection. 

t 

THE COURT: Yes. I will sustain the 

objection. 

Ladies and gentlemen, ignore the last 

ansv/er. 

Go ahead. 

Q Mr. Barnaba, you testified on a number of 

occasions to this jury that you don't vrant to go to jail 
is that right? 

A Yes. 

Q Have you been told fcy me or by*Mr. Phillips 
or by anybody connected with the federal or state govern 
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2 

ment that 

y°u can help yourself by lying at this txial? 

3 

A 

No, sir. 

4 

Q 

As a mattcr of fact, flr. Barnaba, I told you 

* 

5 

the contrary, didn't I? 

6 

A 

Yes, you did. 

7 


MR. ELLIS: Objection. 

8 


MRS, ROSNER: Objection. 

9 


KR. DOWD: Objection. 

10 


THE COURT: Sustained. 

11 

Q 

You v;ere questioned this morning by flr. 

12 

Dov;d about 

your grand jury testinony an to the defendant 

13 

Russo; do 

you recall that? , : * • 

•. 14 

A 

Yes. 

15 


flR. CURRAfT: Uill your Honor bear with me one 

16 

moment? 

•• 

17 


THE COURT: Yes. 

18 

Q 

You testified before the grand jury, Mr. Barnava 

19 

on tvo occasions, October and December, right? 

20 

A 

Yes. 

21 

"" 

THE COURT: Keep your voice up, please, flr. 

22 

Witness. 


23 

A 

Yes. 

24 

0 

I direct your attention to your October, 

25 

1973 grand 

jury testimony and ask youhow nany pages that 


* 
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consists of. 

MRS. ROSNER: Pardon me, Mr. Curran. I 

object to it on form grounds because the testimony I 
believe involved three separate occasions before the 
grand jury. 

Mr. Curran would v/ant to reframe it. There 
v/as a May occasion also. 

MR. CURRAN: No, I said the federal grand 

jury. 

THE COURT: The federal grand jury v/as tv/o. 

MRS. ROSNER: Sorry. 

MR. SIEGEL: Your Honor, I an going to 

object to the reference to the grand jury testimony be¬ 
cause that.is not all his testimony before the grand jury. 

THE COURT: Yes. Well, let’s take up the 

federal grand jury first. 

BY MR. CURRAN: 

Q Your October 2, 1973, your grand jury testimony 
in the federal court, consists of five pages, isthat 
right? 

A Yes, sir. 

Q And your December 5, 1973 grand jury testimony 

consists of seven pages, is that correct? 

A Yes,sir. 
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Q V7ith respect to the defendant Russo, hwo many 
questions v/cre you asked by Mr. Phillips in the grand 
jury about the defendant Russo? 

A Three. 

Q Did you answer those questions? 

A Yes, I did, 

Q You were asked, Mr. Barnaba, also about a May, 

1971 date, May of 1571 , in about May of 1971, this morning; 
do you recall that? 

A Yes. 

Q You testified that you placed this Russo 
transaction when, in your testinony? •'v.vv • ■ - - 

v 

A August, '71. 

Q Other than the change in the date, did the 
facts change in any v/ay? 

MR. DOWD: Objection, your Honor. 

A No. 

THE COURT: Was there an objection? 

MR. DOWD: I objected, your Honor. 

THE COURTj All right. No, I will permit 

it. 

Q Now, Mr. Rogers told you that, or suggested to 
you, at least, Mr. Barnaba, v;hcn you were arrested that 
Novenber 14, 1972 night, suggested the existence of an A 
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2 

felony charge against you, is that right? 


3 

A 

Yes, he did. 



4 

Q 

You knov; whether Mr. Rogers had cvidence 

that 

5 

you had coimitted an A 

felony? 


6 


MR. SIEGEL: 

Objection, your Honor. 


7 


THE COURT: 

No f I will pormit it. 


8 

Q 

You don't know whether Mr. Rogers told you that 

9 

you could 

be chargcd v/ith an A felony in order to secure 

10 

your cooperation. 

1 



11 


MRS. ROSMER: 

Objection. 


12 


MR. ELLIS: 

Objection. 


13 


MR. FISIIER: 

Objection. 

• 

14 

Q 

If you knov;. 

• / i; . .• 


15 


MR. ELLIS: 

It calls for the operation 

of 

16 

his mind. 


• 


17 


THE COURT: 

Yes, I know. Sustained. 


18 

Q 

You have been indicted for an E felony in the 

19 

state court, is that right? 


20 

A 

Yes, sir. 



21 

Q 

Do you knov; 

what the maxinun penalty for 

that 

22 

is? 




23 

A 

Four years. 



24 

Q 

Are you under indictnent in this. court? 


25 

A 

I am. 

- 



SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTMOUSE 
FOLEV $OUARE. NEW YORK, N.Y. CO 7-4580 







1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1849 

mba7 Barnaba-redirect 

Q Did you have a conversation with Mr. Phillips 

before that indictment was filed naming you? 

A Yes. 

Q What did Mr. Phillips teli you about that 

indictment? 

MR. ELLIS: Objection. 

THE COURT: !Io, I will pernit it. 

Q • You may ansv/er, Mr. Barnaba. 

A That I was indicted, and that he would not 
prosecute on it. 

Q He told you that before you testified before the 

grand jury, is that right? .. •- . 

A Yes. 

Q After that the indictnent came dov/n naming you? 

A Yes. 

Q Did he teli you v/hy you were being named? 

MR. ELLIS: Objection, your Honor. 

MRS. ROSIIER: Objection. 

THE COURT: Yes, I will sustain that. 

Q Did yau have any conversations about nar- 

cotics transactions in the summer and into the fall 
of 1972. 

MR. ELLIS: Objection, your Honor. With 

whom? 
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• 

• 
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THE COURT: With anyone, I gather. 

3 


MR. CURRAN: With anyone. 

k C' 

4 


MR. ELLIS: I object on the grounds of 

-• 

5 

irrelevancy. 


6 


THE COURT: No, I will pernit it. 


7 

A 

Yes. 


8 

Q 

You testified on cross exanination this norning 


8 

that you 

had a conversation with Patty Dilacio at his 

i 

10 

apartmer.t 

in about the month of December, 1971 at 

i 

| 

l 

11 

which tine Dilacio told you he didn't have any narcotics. 

i 

i 

-12 

Do you recall that? 

i 

i 

13 

A 

Yes. >. •: 

i 

* 

\ 

14 

Q 

Could that conversation — could it have taken 

j 

15 

place in 

January of '72? 

\ 

16 


MR. LOPEZ : Objection, your Honor. 


17 


THE COURT: No, I will permit it. 

i 

! 

18 

A 

It could have. 


19 


MR. CURRAN: Would your Honor bear with me 

I 

,1 

20 

one minute, please? 


21 

Q 

Aftcr your arrest on November 14, 1972, 

r 

22 

23 

specifically directing your attention to November 22, 

1972, did you have a conversation about narcotics 

• 

24 

with the 

defendant Inglese? 

25 

• 

MRS. ROSNER: Objection to form, conclusory. 

* 


* 
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The words speak for thenselves. 

THE COURT: No, I will pormit it. 

A Yes. 

Q Where did this conversation take place, Mr. 
Barnaba? 

A Outside the 3lue Lounge in the Bronx. 

Q Before you spoke to the defendant Inglese did 

you speak to anybody else? 

A Yes, I did. 

Q Who was that? _ 

A Finnegan. 

Q The defendant Finnegan? ••. . r . 

A Finnegan. •. i 

Q The defendant Christiano? 

A Yes. - 

Q Was this conversation recorded, to your knov/1- 

edge? 

A Yes, it vas. 

Q You "-/ere wearing a tape recorder? 

A Yes. 

Q This is under the supervision of Mr. Rogers' 

office? 

A Yes. 

Q Ilave you since November 22, 1972, listoned to 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

-l 9 
.. 13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that recorded conversation? 

A Yes, I have. 

Q Have you also within the past approxinately 

two weeks had a chance to examine v;hat purports to be a 
transcript of that recorded conversation? 

A Yes, I have. 

Q And did you compare the recorded conversation 

which you listened to v/ith this transcript? 

A Yes. 

Q And do they coincide? 

MR. ELLIS: Objection. 

MRS. ROSUER: Objection. 

TIIE COURT: Do they coincide? Ilo, I 

will sustain the objection. . _ 
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2 

Q You compared the rccorded conversation with 


3 

: the transcript which was in front of you, is that cor- 


4 

rect? 


5 

A Yes. 

1 

6 

Q Did the statenents which appear in the transcripl 


7 

with the naitics on the left side of the transcript cor— 


8 

respond to vhatyou heard on the tape? 


9 

MR. FISHERs If your Honor please, I would 


10 

object. If the tape is in existence, it can be 


11 

made and it will speak for itself. 


12 

THE COURT: I would suggcst you gentlenen 


13 

cone up to the side bar. .. v ,• •• 

* 


14 

(At the side bar.) .7 , * 


15 

MR. CURRAN: Your Honor, this question was 


16 

simply to nail counsel that he made the appropriate com- 

■ 

17 

parison. , I have the tape and I intend to play it right 


18 

now, subject to your Honor's pernission, since defense 


19 

counsel suggested it, but I do have a transcript which I 


20 

wanted the witness to compare and I want to offer the 


21 

transcript as well and give copies to the jury. 


22 

• 

That is the reason for this line of questioning. I am 


23 

prepared to play the tape as well and we have the machine 


24 

and the tape here. 


25 

MR. FISIIER: Your Honor, I would object to 


i 
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the introduction of the transcript. It is nothing 
more than this witness' conclusion as to what the tape 
says. 

THE COURT: You want the tape played? 

MRS. ROS1JER: I objected under United States 

vs. Padrone for this reason. At the opening of the 

trial I indicated to your Honor that no motion to 
suppress had been nade, although v/e were given v;hat 
purports to be a P.ule 16 statenent in the form of this 
recording by the governnent for the reason that the 
government represented at that time that they had no 

intention to offer that statement and counsel acted in 

\ 

reliance on that in not noving to suppress and in not. 
moving for a pretrial hearing on the audibility of the 
tape. - 

Now Ilr. Curran thinks he will get up in the 
middle o- a trial and play a tape vhich is virtually 
inaudible and have this witness give his rendition of vhat 
that said is highly improper. The cases in this 
Circuit are legion. You are entitled to a pre-jury 

hearing on audibility. They are not entitled to snring 
it on you after they represcnt that they are not going 
to use it. 

MR. CURRAH: Your Honor, this tape and the 


i 
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transcript was nade available to ali defense counscl at 
least five weeks ago. 

MRS. R05MER: I don't dispute that. 

MR. CURRAN: May I finish. 

There is no surprise whatsoever. Mr. 

Phillips told defense counsel, as I understand it — I 
wasn't present — that he did not intend to use the tape 
in the direct examination of the witness Barnaba or, 
indeed, the direct examination of any witness. 

However, your Honor, when the witness is 
examined, for example, on cross examination by Mrs. Rosner: 
after your arrest on Movember 14, 1972, you "nevcr got a 
grain of heroin fron the defendant Inglese," and he 
answered "No," it seems to me, your Honor, we are certainly 
entitled to gct the full picture before the jury where in 
fact they had a narcotics conversation on November 22nd 
talking about kilo lots, and I don't think it is proper 
for defense counsel to suggest that because we said 
something and we stuck with it, therefore they could go 
all over the lot with this witness and our hands are 
tied and we can't bring in proper evidence. 

MRS. ROGITER: The transcript which was 

read into the grand jury minutes is substantially differ¬ 
ent from the transcript which we obtained from Adlcr 
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• 

2 

Reporting Service. 


3 

I am entitled to have settled by your Honor 

‘c 

4 

questions as to v;hat the transcript should reflect. 


5 

Thev can't put anything on that thcy want the jury to see 


6 

and v;e are entitled to an audibility hearing before it 


7 

gets played. 


8 

THE COURT: Why not let the jury go right nov;. 


9 

It's time for the afternoon break. 


10 

MR, CURRAM: Your Honor, I think this whole 


11 

tape runs about five minutes and the audibility hearing. 


12 

no matter vrhere it is going to go, v/ill take five minutes. 

V. 

13 

The tape is less than that. . ( 

.... 

14 

HRS. ROS1IER: I knov; that you have had 


15 

legal problems foisted upon you at every recess, but I 


16 

suggest you take a look at Padrone, v:hich is a Second 


17 

Circuit case in 1969. Tliey reversed off the bench and 


18 

v/rote the opinion later v/hen the government did something 


19 

like this. 

1 

I 

20 

THE COURT: Those things liave been known to 

1 

» 

i 

21 

happen.. 

c. 

22 

Let me let the jury go right now. 

23 

(In open court.) 

» 

• 

24 

THE COURT: Mr. U.arshal, 1 know even though 

» 

i 

25 

your luncheon schedula was different, it is stili tine for 

« 
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the afternoon break. I v,7ill ask the narshal to take 
the jury out now. 

(The jury left the courtroon.) 

MR. DOV7D: Your Honor, I wanted to bring 

to the qourt's attention, v:hile Mr. Barnaba v/as sitting 
in the chair a narshal v;as standing to his right as you 
face him and wac talking to Mr. Barnaba, and as I observed 
him he appeared to sav, "It's all right, you are doing 
okay." 

I was lip reading, adnittedly, but he is vcry 
close to the jury and I would be conccrnod about a 
narshal telling a witness "You are doing okay" and if a 
juror heard it, because it puts the weight of the govern- 
mcnt telling a witness he is doing well. I an sure 
it must have been innocent but stili in all — 

THE COURT: I will have the narshal sit dovm 

back toward the wall. •• 

THE IIARSHALs I wasn't the narshal, but the 
No. 6 juror did conplain that the stenographer is constanti^ 
in his view. 

THE COURT: I understand. 

THE MARSHAL: That is the reason I an up 

here. 

MR. DOV7D: I v/as referring to tlie narshal 
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• 


2 

standing next to hin. 


3 

THE COURT: We will put hin back against the 

> c 


4 

wall. 



5 

j MR. KING: If your Honor ploc.se , I have asked 



6 

the governnent through Ilr. Fortuin, to identify the 



7 

tapes, the transcript of the tapes, we got of Harry Panni- 



8 

rello. We got onc in January; then we got four differ¬ 



9 

ent ones yesterday,and the ones we got yesterday, if 



10 

your Honor please, on a nunber of then there are no 



11 

datos, there is no date on the one we got in January. 



- 12 

We have no way of knowing when this transcript or dc- 


•> .• \ . 

13 

briefing took placo. . i/. ... 

.1 '' 


14 

V 

I think the rccord should show that there is 

k 


15 

a nunber of then that are not identified. 


• 

16 

THE COURT: Jlr. ' Fortuin, if vou can identify 



• 17 

then, will you identify then for Mr. King. 



18 

MR. POLLACK: In conncction with the Pan- 



19 

nirello tapes, your Honor, I an advised by other 



20 

counscl that the transcript that we received yesterday is 


- 

21 

not conplete in that it does not have both sides of the 

c 


22 

second tape and I believe a portion or all of the third 


23 

tape is nissing. I wonder if the governnent is going 

• 


24 

to furnish it. 


25 

THE COURT: Hopefully you can work that 
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out with the Government. i havc to do sono reading 
right nov/. 

Uhat v;as the nane of that cane? 

MRS. ROSMERi P-a-d-r-o-n-e, United 
States against Padrone, the Second Circuit. 

aIIE COURT: !lr. Curran, hov; much longer do you 

expect on redirect? 

MR. CURRAN: Your Ilonor, after the tape, 

that v;ould he it. /vfter that I shall -- 

HR. PHILLIPS: Does your Honor want to 

listen to the tape nov;? V/e are prepared to plav it. 

I believe Ilrs. Rosner ashed for an audibility hearing. 

MR. CURRAN: It is all ready to go. 

THL COUR1: Is it on a small tape cassette? 

MR. PHILLIPS: No, it's on a reel-to-rcel 

we have right here. 

THE COURT: Bring it inside. 

(Recess,) 

(In the robing roon.) 

THE COURT: The record should roflect that 

we have had a robing-roon conferenco with Mr. Curran, 

Mr. Phillips, Mr. Fortuin, ?lr. Engel, Mrs. Rosner and 
. Fisher, during v/hich time a tape rccording which 
is to be offercd by the government has been played. 
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• 


2 

Mr. Fisher indicatcd hc wishcd to make sone 



3 

renarks about the recording. 

k ( 


4 

MR. FISIIER: Yes, your Honor. I think 



5 

the record has established,v;ithout connenting on the 



6 

propriety or inpropriety of the offer at this point. 



7 

and without suggesting that it is proper at this point, 



8 

first, that defendants ought to have an opportunity no\. T , 



9 

before the introduction of this tape, to subnit it to 



10 

experts to deternine v/hether or not it is a legitinate 



11 

tape or, instead, v;hether or not sonething has been done 



12 

to it. 


• « 

13 

Secondly, the governr’.ent ought to be con- 



14 

pelled to produce the instrument upon v/hich this tape is 

f * 


15 

supposed to have been made, literally, the instrument. 



16 

Third, anv reports or memoranda relating to the 



‘ 17 

signing out and use of said instrument must, I sufcrrdt, 



18 

be turned over prior to the introduction of this tape. 



19 

Further, your Ilonc^, with regard to the gues- 



20 

tion of transcripts, I not ice that as your Honor v/as 


- 

21 

listening to the tape, your Honor was guided by a transcrip 

( 


22 

prei^ared by, I think, the government — 

v^- 


23 

MRS. ROfjIIHR: No. 



24 

• 

• 


25 

* 
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MR. FISHER: By Adler. 

I eschewed the opportunity to consuit the 
transcript and I thinl: that is v;hat the jury ought to do. 

I thinl: vhen you rcad a transcript, it nay perhaps suggest 
to you soir.cthing that is not in your head as a resuit of 
the tape. The tape is being offer, as I understand, proof 
that this convcrsation and thoso words v/cre spoken. 

I don't think any interpretation or opinion of v/hat thosc 
words are should be subnitted. I think it is nore sug- 
gstive than it probably would help the legitirate interests 
here. 

This is, ndnittcdly, I think, not a very good 
tape. .Mr. Phillips long ago told us it vas difficult 
to henr and I am sure your Honor knov/s that is quite the 
case. 

In viev/ of the fact that this is not a very good 
tape at ali, the chance of misidentification ofthe words, 

I think, is enhancod. 

In the event it goes in, and I certainly hope 
it docsn't, I would subrnit that only the tape should go 
in, your Honor, and nothing else. 

MRS. ROSNER: I would add a few words to what 
Mr.risher has already told your Honor. 

I think the lav; in the Circuit is ciear that 





kp2 


18G3 



tho Court protty nuch has discretion on an audibility 
hoaring to determino whether tho tape itself as opposed 
to any transcripts are audible enough and intolligible 
cnough to bc of evidcntiary value. 

I would suggest, your Honor, that for reasons 
which will follov/, this tapo does not meet thosc critoria. 

V7g ha ve bits and pieces of phrases out of 
context of whole sentences. 


If this were a situation where there werc tuo 
mnutes of inaudibility at a time in anothervise audible 
tape, i would not.nake this objection, but we have a tape 
where segir.onts and parts of sentences and phrases are 
obliterated and not intelligible, making what does appear 
on the tape out of context and unintelligible, and, i would 
subiait, your Honor, that thequality of the tape is such 
that the Court should, in ita discretion, hold that it does 


not possess sufficient evidentiary value to be olaved to 


the jury. That does not r.ean, your Honor, that 


barnaba cannot recite to the jury his recollection of the 
conversation as it occurred, which testimony, of course, 
is subject to cross-examination. 

My chief point, your Honor, is that the tape, 
as.both transcripts, although they differ in some respects 
it is inaudible.to such an extent throughout so as to 
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rendor what canbc heard, no more than out of contoxt 


phrases. 


I would suggest, your Honor, that although 


Barnaba can teatify to^what uas said, the tape itself is not 

probative evidonco because of the ouality of the recording. 

MR. FISJIER: I v/armlv endorse and agree with 
Urs. Rosner's Application. 

MRS. ROSiJERj Secondly, your Honor, I would 
furtiier suggest, as Mr.risher pointed out, if vour nonor 
oecrdcs it has any probative valuc, Ithink it should be 

PlflyCCl f ° r the v,lth ° ut the aid of transcripta. 

THE COITO: That is what Mr. risfter said. 

-MRS. ROSHER: it is the tape and not anyono 

el S e's idea as to what the tape says, and I suggest anvone 
attempting to put dovn what this tape says is doin, no noro 
than guassing at the wording, and that is the kind of 
speculation which would novor be pernitted In evidcnce 

Xf “ "' itDMS triOC ’ t0 d0 4t < anrt that is really ali you 
can do when you lir.ten to this tape. 

If you think they ought to hear it al}, if it 
serves any purpose, they ought to be allowed to listen 

to it, but they cortainly =houldn’t have anvone -s conjecturo 
en to what it says. 

I-or instance, when the peoplo at Adlor made 


25 
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this transcript, they told me they playod the tape over 
five and six times for every fev/ inches to try to get out 
v/hat they thought v;as being said and that is tho only thinr 
you can get out of this and it is unfair to have sug- 
gestions printed on papor as to vhat is said given to the 

jury. That is unfair and that is what v/e are objecting 
to. 

flR. FISHEP: Your Ilonor, there is one more 
application I vould like to nake. 

Tov/ards the end of the last weok, I went up 
to n r. Phillips and I asked Mr. Phillips if he intencled 
to introduco that tape. M r. Phillips rosponded he v:asn't 
sure, I should speak v;ith Mr. Curran. Mr. Curran indicated 
that at that time he had no intention of offering the' tape. 

If your Ilonor please, I think v/e aro dealing 
here v/ith sonething in the poker vernacular called sand- 
bagging. 

Quite sericusly, perhaps ve lose sight of what 
Vvc arc doing here but hopefully v/e are not involvcd in any 
kind of poker game or any kind of game at ali. 

I know that Mrs. Rosner may v/e 11 have,and 
ccrtainly I did, carefully framed ny cross-examinntion, 
and I assure you it may not have appeared that way but 
it v/as carefully prepared, your Honor, v/ith ny under- 
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standing of the govcrnnenfs position v;ith regard to that 
tape. 

I should also state that quite candidly I v/as 
wondering what is with this tape that tho government 
wasn't going to offer and it occurred to me that perhaps 
there was sonething wrongvith it, and for that reason, 
the government couldn't offer it. 

Now, I think in view of the fact that Mrs. 
P.osner and I have connitted ourselves to a line of inquiry 
in eross-examination which was based upon v/hat we under- • 
stood the government's position to be with regard to these 
tapes and it vas a consistent position ali along, T don 1 1 
think, roally, the government should bc allowed to, in 
the vernacu]ar, sandbag us and the defendants at this 
time. 

MR. CURRAM: May I be heard? 

THE COUHT: Surelv. 

MR. CURRAN: Your Honor, I think there are 

basically four points that have been made by Mr.Fisher 
and Mrs. Rosner. I v:ould like to deal with the sand- 
bagging first. 

As I said up at the side bar conference, Mr. 
Phillips did indeod, I believe, teli defense counsel, 
at least sone of them, at least particularly Mr. Fisher 
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nnd Hrs. Bosncr, that the governruent did not intcnd to 
offer a tapc in the direct testimony of Mr. Barnaba, in 
the direct case. 

tape was made available to defense counsel 
fi ve or oix weeks ago. That v;as the government 1 s in- 
tention. 

However, I repeat to your Honor and recall to 
your Honor, tne cross-exanination, and more specifically, 
the questioning of the v/itness Barnaba by Hrs. Rosner where 
onc question was, "You havent even got one grain of heroin 
from Inglese since November 14, 1972," and Nr. Barnaba said 
he had not. 

There was another question that hau to do, 
as I recall, v/ith narcotics transactions since November 
14, 1972, and I subnit, your Honor, it is not a question 
of sandbagging, it is not a game, but v/hen the vitnoss 
is hit v. T ith nuestions like that in front of the jury, 
the jury is entitled in the intercst of justice to see 
the full picture of vrhat the witness does know and doesn't 
knov; and is entitled to see the full picture of what the 
defendants Inglese aad Christiano did or did not sav. 

That is not sandbagging at ali. 

With rcspect to point No. 2, vhich renlly runs 
into the last part of point No. 1 that I just discussed, 
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thc question of audibility, your Honor, I think is a simplo 
one. Your Honor has alrcady in effect had thc audibility 
hcaring. Your Honor heard the tape. I don't agrce 

that it is largcly inaudible at all. I submit it is 
largoly audible, and as your Honor knovs, tapes aro 
excluclcd by the Court only where they arc no st sub- 
stantially or at loast substantially inaudible. That 
is not thc case here. This tape is quite audible. 

The portions that cone across, r.ost of then cone across 
quite clearly. 

I subruit also, your Honor, point three, that 
t re question of the original tape and the instrunent and 
the other points referred to briefly by M r. Fisher, 
go not to the adnissibility of this tape and the transcript 
but go to the weight vrhich the jury wants to give to the 
tape. 

Finally, your Honor, with respect to the 
transcript nbout vrhich the witness Barnaba has testified, 
v:e thoroughly agree with defense counscl that the tape 
is the evidcnce, the best evidence and, indeed, the 
only evidence, but wc also subnit, your Honor, it is 
quite ciear that the jury, as an aide menoir, is entitlcd 
to hang this transcript for its use as the tape is played, 
particularly ainco 4 e foundation has been laid, the 
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witnoss Earnaba listcned to thc tape I believe tvicc, 
recently, and conparcd it v:ith the transcript and v/ent 
over the transcript which had been prepared by a steno- 
grapher in my office after sho listened to it and made 
appropriate suggestions to her and made this final 
comparison, and ve aro not suggesting that the transcrint 
is the evidcnce. The tape is clearly the evidence, but 
I subinit, your Honor, just as any graphic evidence is 
permissible, it is permissib.le in this case for the aid 
of the jury, and that is the purpose for vhich we offer 
it. 

Of cournc, "r. Phillips reminds no that the 
Judge, of course, your Honor, should, if he decides to 
permit the jury to hear thc transcript, charge the jury 
that it is not thc evidence, the tape is the evidence, 
and nonetheless, it is like a chart, and like any sort 
of graphic evidence, it is an aid to the jurv in 
understandinc thr evidence. 

I1RS. HOS NER: If I may respond very briefly, 

I think these fev/ comments should be made. 

The govcrnment did not respresent that they 
were not going to introduco this tape asthe. resuit of any 
bargain that counsel v;ould not nake certain inquiries. 
That v/as not the case and ,’ir. Curran doesn't sav it was. 
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I dici not ask Mr. Barnaba whethcr ha had any 
conversation with Mr. Inglcse about narcotics after 
November. That is just a factual point that should bc 
made, not that I think it has any relcvance to the govern- 
mcnt's position. 

Just as your Honor sustained objcction to Mr. 
Curran 1 s attenpts to elicit from Barnaba his conparison 
of the transcript to the tape for accuracy, your Honor, 
v/e contend you can' t cross-examinc the transcript to find 
out why the person who wrote the words, wrote the words. 
The question is, what the unaided ear can hear. That is 
the evidence, not what the agent who preparod this thought 
he heard or v:ould have likcd to have heard, and I subir.it, 
your Honor, contrary to vrhat Mr. Curran said,it is the 
lav; in this circuit under United States v. Nohl, that if 
a tape is substantiallv inaudible, it is inadmissible. 

It doesn't go to the vreight to be given to it, it is 
inadmissi ble. 

MR. CURRAN: I agroe with that, your Honor. 

If it is substantially inaudible, it is inadmissible. 
Weclaim it is audiblc. 

MP.S. ROSNER: The governmentVs needs are einpl 
net by having Barnaba testify to the rccollcction, to hi 
recollcction as to the contents of the conversation. 
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That is cross-exaninable. An inaudible tapc with gaps in 
is not. 

THE COURT: Thank you. will you all leavn 

now. 

•4 

Mr. Warner, do you have sonethinrr? 

MR. WARNER: I dici havc sorething, but it can 

v;ait. 


25 
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(In opcn court, jury not present.) 

THE COURT: flr. Curran, this tape recording 
that you havo offorcd finishes your redirect; is that 
corroct? 

MR. CURRAN: Yes, your Honor. 

TIIF, COURT: I havc listencd to tho tape record¬ 
ing and discovered that I am terriblv unnechanical in 
trying to put it back togcther again, but I d.id get it 
back together again, and I think, one, that thc tape is 
audible; that thc jury should bc pcrnitted to hear it. 

I understand that you havc a transcript preparod also, Mr. 
Curran. I an going to let tho jury seo thc transcript, but 
I am going to tcll then that anything that thev don't hear 
on thc tape to ignorc as far as thc transcript is con- 
ccrncd. 

Does everybody understand exactly v;hat is going 
to happen? ''rs. Posnor, do you vrant to add sonething? 

HRS. ROSNER: Ycs, your Honor. We had a 
transcript preparedhy a third party v/ith no interest in 
the proccedings at ali, and it differs substantially fron 
the governnenfs transcript. 

THE COURT: I vant them both markod. 

U.RS. ROSNER: Sorry, your Honor? 

THE 'COURT: I vant them both narked. 


SOUTHERN OiSTRICT COURT REPORTERS, U.S. COURTHOUSE 





1873 


mp2 

MRS. ROSNER: I would suggest, your Honor, in 
view of the latcnoss of the hour, that counsel be per¬ 
mittet! to duplicate the transcript, v/hich vras nade by 
Adler Reporting Service, and that that be given to the 
jury as an aid in listening. The differences, I think, 
are critical, and at the very least the jury should have 
both vorsions before then, not just the vcrsionprepared 
by a law-cnforcenent authority. 

IIR. CURRAM: The governnent has no objection 
to the jury having both transcripts available. Ue would 
reguest, however, that the tape be played twicc at least, 
and should thcre be a rcquest for more, we'd libe that 
too, for the jury. 

THE COURT: I am sure you'd like more, but I 
guarantee you there is going to be a maximum of twice. 

MRS. ROSIIER: I would object to it being 

played a second time, your Honor. It would be like 

asking a witness a critical question two times. Objection 
would certainly be sustained to that on the ground that 
it had been asked and answerod.* 

The government is not entitled to — 

THE COURT: No, the problem is, >’*rs. Rosner, 
you want the Adler transcript used. Un.Jortunatcly, whilu 
everybody has two eyes, they can focus on only one thing, 









i 



and if they are going to follov; through on one transcript 
and then another transcript, it is going to have to be 
played at lcast twice. 

MRS. ROSNER: What I am suggesting, vour 

honor, is not that they be given tv/o transcripts, but 
that vour honor, as a findor of fact in context of this 
audibility hearing, compare both transcripts and determino 
which if either accurately transcribed what is audible on 
that tape, and that the j'ury be given the settled, agreed 

version, not the governmenfs one preparedby sone govern- 
ment agent. 

bR. CURRAM: No, vour honor, the testir.ony is 
that the v/itncss listened to the tape — 

THE COURT: I am avare of it. 

P.RS. ROS NER: That is not permitted — 

THE COURT: He said he listened to the tape, 
yes, and that he \;ent through it with the transcript. 

That is r.y understanding of the last thing. 

If you want the Adler transcript used, v/e are 
going to have to play it twice. 

MRS. ROSNER: I don't think that is fair, 

Judge. Why is there a prcsunption that the governmenfs 
transcript is more accurate or should be given to the 
jury? 
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THE COUP.T: Let's put it this way. The reason 
I believe the government's transcript is nore reliable is 
because I heard what is on the govcrnnont 1 s transcript when 
I was playing the thing inside. I listened reading with 
the first tine with the transcript, the Adler transcript. 

I heard things which were not in the Adler transcript. 

I played it again twice nore, and theirs is 
the bcst of the two by far. Indeed, the governnent 
transcript iscloser to what I heard. I think if anythinc 
I heard sone things which aro not reflected in the govern- 
ment's transcript. /MI right? 

MR. riSIIEP.: Your Honor, nay I have one 

nornent? 

THE COURT: Yes, Mr. Fisher. 

MR. FISHER: To confer with Mrs. Rosner. 

If your Honor plcase — 

THE COURT: Yes? 

MR. FISHER: I would ask, and I believe Mrs. 

Rosner agrees, that the tape be played, in vicw of your 
Honor's ruling, as you indicated, twice, that that be 
done in the following mcthod: it should be played first 
without any transcript whatcvor. Thon and only then can 
the jury realize to what e::tcnt they are relying on the 
transcript, and to what extcnt they are relying on the 
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2 

tape. The second tirne only they should bc allowed the 


3 

transcript. 


4 

IIP. CURRAIJ: Your Honor, the Government' s 


5 

position on that is that, as your Honor lias indicated, 


6 

that an appropriate charge takes care of any possible 


7 

• 

problen of that nature. Pe have conceded alreadv in the 


8 

conference in the robing room, your Honor, that the 


9 

transcript itself is not evidence, the tape is, and it 


10 

i^ offercc as an aide - memoiro to the jury. 


11 

MR.FISIIER: Your Honor, I' don't see v;here 


12 

the — if the governnent is really sincere in what it just 


1 13 

said, hovr does it hurt atell by letting the jurv henr the 


14 

tape without any suggestions as to what the tape savs? 


15 

Then they can hear it again vith the aid of the transcript. 


16 

MRS. ROSNER: I would concur in that procodurc. 


17 

THE COURT: All right, I will go along with 


18 

that. 


19 

MR. FISHER: Your Honor, I have sad news. In 


20 

view of this attenuation of the Earnaba testinony, may I 

* 

21 

remind vou,your Honor, that I have to be in the Court of 


■ 

Appeals tonorrow norning, and that I cannot in good 



conscicnce leave while, franklv, an unnitigated disaster 


24 

is about to befall. 


25 

i 

MR. CURRAN: Is it possible to sit for a vhile 


j 

SOUTHERN niSTniPT rrjimr n r doqtcoc *■ « «•auavuah»* 
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this evening? 

THE CCURT: No, wo will plav the tapo this evonij 
and get that out of the v:ay. That ncans you will be 
flnishco. Mr. Fisher, I assume that you would want to hic) 
off on recross; is that the problen? 

nn. FISHER: I don't care whether I kick-off or 
punt or what, your Honor, but I am just worried. i would 
just like to be here during the full recross, all further 
testinony of Darnaba. 

xHE COURT: llhen are you going on at the Court 

of Appeals? 

Mi,. riSHER: I don't know, your Honor. I an 

not sure, but I believe they could be persuaded, the Court, 
to hear ne first, which would be at or abou. 13.30 tonorrow 

norning, and I imagine I would be down here by about 11 
o'clock. 

THE COURT: \ 1 q 11, i have tried to convince the 
Court of Appeals fron tine to tine, and I found nysclf 
unablo to do so, .so don' t bet on it. 

Is this a full-blown appeal that you aro on or 
just a notion? 

MR. FISIIER: Full appeal, your Honor. 

J.IIE COLRT: All right. I teli you what. l’c 
wi11 play the tape tonight now, onco, and then the second 
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time with the transcript. Mr. Curran will rest. Cono 
back here at 10 o'clock and I will see v/hat I can do about 
getting you out of the Court of Appeals fast. Ali right? 

HR. FIS1IER: There is one additional applica- 

tion, if vour Honor plcase, after the jury is back tonight. 

THE COURT: I assume so. I haven't had an 
evening v:here there haven't bocn. 

MR. CURRAM: Your Honor, before the tape is 
played, I have tv;o qiestions to the v»itness. It's roally 
one quostion, a prelininary and then an ultimate ouostion 
of the v.dtness Earnaba. That v. T ould include the rediroct. 

THE COURT: A11 right, but let's get it dono. 

MR. CURRAM: Yes, sir. 

MR. SIEGAIi: Your Honor, I would have one 
request, and that v;ould be a limiting instruction for the 
defendants who are not involved in this tape to the jury 
saying that --- 

THE COURT: Yes, I understand. Will you set 
up the tape recorder? 

MR. PHILLIPS: It's ali set up. 

MR. ENGEL: It's on the tablc. 

THE COURT: It is ali set up? 

.MR. PHILLIPS: Yes. 

THE COURT: All right, bring back the jury. 
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(In open court; jurv present.) 

THE COURT: Would it be better if I could 

raise up this platforn? Is that the problen? 

JUROR NO. 6: Yes, Judge. Usually the 

reporter's head is right in line v/ith the witness. 

TIIE COURT: I under st and. Let ne see vhat 

I can do ovcrnight and naybe tonorrow see J I can 
raise the platforn, all right? 

JUROR NO. 6: Thank you very much, sir. 

THE COURT:- All right, Mr. Curran. 

BY MR. CURRAN: 

Q Mr. Barnaba, you aro renindcd you are stili ur.dr 
oath. You undorstand that? 

A Yes. 

Q Do you knov: a nan naned Lentini? 

A Yes. 

Q Do you know his first nane? 

A Moe, 

Q Directing your attenticn to the situation 

which you testified about before the recess, the Blue 
Lounge, outside the Blue Lounge Novenber 22, 1973 — 

A Yes. 

Q — 1972 — vas Moe Lentini there? 

A Yes. 
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2 

A Yes. 



3 

Q For a period of tine? 



4 

A A fcw ininutes, yes. 



5 

MR. CURRAM: Your Honor, may the tape v/hich 



6 

v:e have discussed be decmed narked Governnenfs Exhibit 



7 

G5 in evidence? 



8 

THE COURT: If that is the next nunber. 



9 

yes. 



10 

MR. CURRAM: We have premarked a 6 3 and a 



11 

64, your Honor, so it v:ould be the next, although the 



12 

clerk does not have it as 65. 

j: 


13 

THE COURT: Ali right. 

• 


14 

(Government' s Exhibit 65 v;as deencd narked in 



15 

evidence.) 



16 

MR. CURRAM: And may this docuinent consisting 



17 

of three pages be narked Governr’.ent' s Exhibit 66 for iden- 



18 

tification. 



19 

(Government' s Exhibit 66 v;as mar}:cd for 



20 

Identification.) 


XX 

21 

BY MR. CURRAN: 



22 

Q Mr. Barnaba, I show you a docunent consisting 



23 

of three pages v;hich has been narked Governnenfs Exhibit 



24 

66 for identification and I ask you if you recognize 



25 

that docunent. 

J 
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A Yes. 

Q What is it? 

A A transcript of the tape. 

Q TJie transcript that you previously testified 

about? 

A Yes. 

Q I direct your attention up top here to the date 
that s been tvped, November 22, 1973/ and a change to 2. 

A Yes. 

Q It is 1972/ isn't it? 

A Yes. 

Q You didn't type the date on, did vou? 

A No. ; 

Q That was done by sonebody else? 

A Yes. 

•MR. CURRAN: Your Honor, I offer in evi- 

dence Government's Hxhibit 66 for identification. 

MR. FISIILR: Objection, your Honor. 

MRS. ROSMLR: Is that the transcript, your 

Honor? 



THE COURT: The transcript. 

MRS. ROSMER: Objection. The transcript 

is not evidence. 

THE COURT: Yes, I know. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE. NEW YORK, N.Y. CO 7-4580 


S 






mba4 


Barnaba-redirect 

MRS. ROSIT R: As a natter of fact, your 


1882 


Honor, I botton my objection on the best-evidence rule. 


THE COURT: All right. I understand. 
Hovrever, evon aids for the use of the jury before they 
are shov/n to the jury are marked in evidence under the 
circunstances. I will give the appropriate instruc- 


tion. 


MRS. ROSITRj Most respectfully, Judge, I vas 


just going to point out v;hat I think is usually done 
is they are marked for identif icat ion but they are not 


admittod in evidence. 


THE COURT: You nean to say it doesn't natter 

v 

if the jury sees the transcript although it is not marked 
in evidence? 

!1R5. ROS IT R: Correct, your Honor, it is not 

in evidence. It is mercly and aid. 

I THE COURT: I agree. 

MRS. ROSNER: They are not marked in evi¬ 

dence, Judge, ny understanding is. 

THE COURi: Well, does anyone havo any objec— 

tion to it being shov/n to the jury even though narkecl 
for identification as recuested by Mrs. Rosner? 

MR. FISIIER: None further than the objec- 

tions alrcady raised. 
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THE COURT: All right. It will remain 

narked for Identification. 

MRS. ROSNER: Thank you, your Honor, 

Mr. Curran, I gather you are going to 
plav that tape nov, is that correct? 

MR, CURRAN: Yes, your Honor, Ilr. Engel is 

going to play the tapes, 

THE COURT: Mr, Engel is the engineer; is 

that it? 

MR. CURRAN: Yes. 

MR. SIEGAL: May we know v/ho they are being 

offered against? ■, t . 

THE COURT: Yes. „ . 

Mr. Barnaba, the voices on the tape, will you 
teli us who the voices are? . 

THE WITNESS: Yes, sir, Finnegan, Gigi, 

Moe Lentini and myself. 

THE COURT: Now, ladies and gentler.cn, the 

tape is going to be played twice. The tape and what 

you hear from the tape is the best evidcnce as to v/hat went 
on that night. b T e are going to play it once without 

any reference to this transcript that has been alludcd 
to. The reason for that is this: I want you to 

listen very closely to the tape the first time, What 
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you hear fron the tape is v/hat is cvidence. If on 
the second go-round you use the transcript, it is neroly 
as a visual aid, but if you don't hear what's on the 
transcript, you ignore that part of the transcript. 

Do you understand? All right. ' ' * 

Oh, by the way, let rae just as one ouestion: 

Mr. Darnaba, this tape was nadc outsidc the Bluc Loungc, 
is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: Where is the Bluc Lounge? 

THE WITNESS: On Buhre Avenue in the Bronx. 

THE COURT: Buhre Avenue in the Bronx. Is 

N 

that near Westchester Avenue? v - . 

THE WITNESS: Right off V7estchester Avenue, 

yes. ’ 

THE COURT: All right. And Wcs.tchester Avemie 

is tlie Pelhan Bav division of the IRT? 

THE WITNESS: Yes.' 

THE COURT: And that is the clevated train, 

is that correct? 

THE WITNESS: Yes. 

THE COURT: All right, go ahcad, play the 

tape. 

(Tape played.) 
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Tlir. COURT: Mr. Curran, you can now pass out 

Government *s Lxhibit G6 for identification. 

MR. CURRAM; Your Honor, the copies are not 
marl.cd G6 for Identification, but they are copies. 

TliE COURT; It doesn't matter. 

MR. FISHER; Your Honor, I would like to 
renev. at this time my objection to the transcript. 

I respectfully differ with the finding. I don't think 
it is audible. 

Ifyour Honor please, I submit the transcript 
can only suggest to the jury what can't be heard on the 
tape. •■ 


P1IE COURT; Ladies and gentlemen, let me just 

once again -- don't even look at that transcript for a 
monent -- anything that is on that transcript that you 
haven't heard is not to be considored by you as 
evidence. Thev are going to play the tape once again 

now, but if you didn't hear it, if you don't hear it, don't 
count on it. It is not evidence. 

MR. ELLIS; I would like 1:o object at this 
time to the introduction of the tape in so far as it 
nay be offercd against Manone. 

THE COURT; As you recall, this witness 
indicated that the people who \;cro therc at the time, 
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2 

his testimony of thc people that vero there at the tine 



3 

this conversation took 

place, v/ere Finnegan, Marone, Gigi 



4 

and himself. 

• 



5 

Is this hooked into the loudspeaker systen 



6 

in the courtroon or is 

it v;orking on its ov.t» loud- 



7 

speaker? 




8 

MR. ENGEL: 

It is working on its o\m. 



9 

THE COURT: 

Is tliat microphone near the 



10 

raachine on or off? 




11 

MR. ENGEL: 

Ue can turn around so the 


12 

speaker faces it. 

- 



13 

(Tape plavod 

.) 



14 

THE COURT: 

Mr. Curran, I assume that 



15 

finishes your redirect? 




16 

MR. CURRAM: 

I have one or tvo cuestions; 



17 

then I will be through. 




18 

THE COURT: 

Ladies and gentlenen, v;ould you 



19 

pass dovm the transcripte. 



20 

MR. CURRAM: 

May I procoed, your Honor? 



21 

THE COURT: 

All right, Mr. Curran. 



22 

BY MR. CURRAM: 




23 

Q Mr. Barnaba, 

directing your attention to the 



24 

second page cf Government's Exhifcit 66 for identification, 



25 

and cpecifically the thrce lines beginning: 
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2 

• 

Ingleso: Nah - trenendous figures. 

O 

"Barnaba: llow nuch? — 

' c 4 

Inglepe: 41, 42, If anything, I will 

5 

see you." 

6 

VThat did you understand the defendant to be 

7 

referring to there? 

8 

MRS. ROSNER: Objection. 

9 

THE COURT: Sustained. 

10 

MR. CURRAN: If your Honor will bear with ne, 

11 

please. 

12 

THE COURT: Yes. 

13 

(Pauso.) i » 

14 

MR. CURRAN: No further cuestions. 

15 

THE COURT: Ladies and gentlenen, I an 

16 

turning you over to the marshal. i hope you have a 

• 17 

pleasant evening tonight. 

i 18 

(The jury left the courtroon.) 

19 

THE COURT: The record should reflect that 

20 

after the transcripts «rore collected fron the jury I 

21 

countod then just to nake sure. There were 18. We 

22 : 

i j 

got then all back. 

23 

Mrs. Rosner? 

24 

• 

MRS. ROSNER: I want the record to be ciear 

25 

that I also predicatcd ny objections to the adnissibility 

i 

» 
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of fcjic tapc on the grounds of not a proper foundation. 

TIIE COURT: It was on the record. 

• ••— •--- • Fisher, you have a problen about being 

here tonorrov/. 

Does anybody clse have a problen? 

MR. SUHDEN: Judge, only if the circun— 

stances arise that I have sone other matters in the state 
court to tabe care of, but they are not pressing. I 
v/as only going to inquire if it turns out i:r. Fisher must 
proceed v;ith his argunent tonorrov, will the court 
perhaps proceed v/ith other business that night not be 
relevant to Mr . Fislier's Client or do you think ve vili 
, take a briof recess in the early part of the rnorn - 
ing? 

THE COURT: I think Mr. Fisher might feci 

that he vas prejudiced if ve v/ent ahead vith anything 
clse involving this case and under the circunstances I 
wouldn't do it. 

HR. CURRAN: Your Ilonor, might I suggest for 

at least consideration by the court, sincc applications 
are finished for today — 

THE COURT: Mr. Fisher vas just about to 

get up. 

MR. CUP.RAH: I can inal;e it anyvay, I 
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• 

suppose. Wo start with a quartor of 10 v/ith the 

3 

jury and that night help Mr. Fisher with his problem 

‘C 4 

later, .in..the morning. 

5 

THE COURT: I want to talk to the judges 

6 

on the Court of Appcals and I v/ant to make sure I get 

7 

them. 

8 

V7e will set it for 10. 

9 


10 


i 

11 


12 

• - 

..... 13 


• , , , . • M 
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16 
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MR. FISIIEP.: If your Honor plcasc, prior to 
commcnceirent of thc cross-exarination tonorrow, nav i 
through-your Honor call upon the governnent to produco 
for thc defendnnts' inspcction the precise equipnent, 
whatcver it was, that was allogedly used to rabe this 
tanc. 

I am including but not linitcd to, whatcver tapc 
recorder and/or transnitting device, whatever aerial that 
was used, if any,whatevor. receiver was used, if anv, 
whatever tape recorder that nay have been connccted to any 
receiver,if any, any logs regarding the receipt of thc 
transnission, and nost particularly, your Honor, any and 
all r corcls relating to the use of a Kel, flagra, Fargo, 
whatever surreptitiouo surveillance-tvpe device used by 
Barnaba in the coursc of this investigation. 

Secondly, if your .Honor plcase, I call upon the 
govornncnt now, lest we get sandbaggcd again, that to 
disclose whe the r or not it happencd that ’!r. Cassella, 
acting as an undercover agent was introduced to ny Client 
at any point subsequent to Movenber 14, 1972, to and 
including thc present date and, if such an occurroncc 
had, to turn over any and all 3500 r.atcrial that would 
relate to such a neeting. 

MRS. ROSNFP.: It is Rule 16. 
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MR. FISHER: It is also 3500, Mrs. Rosner, in 
viev/ of tbe fact tho witness did testify now with regard 
to pos.t,..his post-arrest neetings, at least onc he clains 
v;ith the defendant Christiano. 

MR. CURRAM: Your Honor, we have no Rule 16 
naterial. There is no 3500 naterial and if Mr. Fisher 

wants a specific answer to that qucstion, I suggcst he 
ask eithcr Mr. Barnaba or perhaps I!r. Cassella at the 
appropriatc tine. 

Going back to his first one, we will endeavor 
to inforn — 

THE COURT: Is that sonething that vou can work 
out with Ilr. rishcr? 

MR. CURRAM: I think we can. 

IIR. WARIJER: I have an application that I would 
like to na}:e in chanbcrs after this is over, but I would 
ask that *’r. Phillips or Mr. Curran be present and tlie 
court reporter be present. - — 

THE COURT: All right, gentlencn, 10 o'clock in 
the norning. 

(In the robing roon.) 

MR. UARMER: Your Honor, this is an application 
on behalf of nyself and my Client to be cxcused for 
tonorrov and perhaps the day after. The reason for it 
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is as follows: 



3 

1 During the coursc.of the direct, the Pcoplc's 



i 

case, -ccrtain conplications havo arisen and certain 



5 

indications vere nade by sone of the v/itnesses that 



6 

• 

concerns our direct case, and it is ncccssar' for ne to 



7 

go out and visit sone of the people that v/e nav be 



8 

calling v/henws put on our direct case v;hatever ve put on. 



• . 9 

Decause of the trial scnedule, and I suspcct 


w 

we v;ould be neeting this Eaturdav — 



11 

THE COURT: I don • t knov;. 



12 

MR. WARNER: Even if we don’t, it is stili 



13 

extror.clv difficult for ne to get hold of thcse peoolc on 



14 

a Saturday or Sunday because I could only get thcn at 



15 

work. 



16 

I spoke with !!r. Phillips. Ile indicated to 



17 

ne that it is not the People's intcntion to elicit any 



18 

direct testinony fron the v/itnesses v/ho are going to be 



19 

called tornorrov/ and the dav after that concerns ny clicnt. 



20 

I havo also peruscd all of the 3500 naterial 



21 

and find no refercnce to ny client at all. 



22 

It will be a great inconveniencc, and nay vcry 



23 

well be a prcjudice to ny client if v/e are both not ahio 



24 

to go out and nake this preparatory work. 



25 

Of course, I have contactcd people prior to the 
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trial, I don't nean this is ny first expeditiori out to 
crepare ourdirect case, but now that v;c are nearing tho 
tine y/hcn defense will bc putting on its case, this tine 
is very, vcry important to ne, so I would ask with the 
consent of the defendant to be absent, that I be excused 
and that hc be excused, and of course I will have soneone 

coverina for ne. 


HR. PHILLIPS: Ve oppose the application. 

It is the first tine I have ever heard of an application 
to allow a defendant and detense counsel to bc absent 
during the course of the trial so thev could go out and 
interviev; witnesses I don't think Hr. Varner seriously 
contends that he \?as surprised by the governncnfs eviden 
as it was introduced against his client. I think he hos 
had ample apportfifiity to contact witnesses prior to trial 
and during the trial, at the close of the court hours, 


and the number of days we didn't even sit. 


HR. 


VARIJEP. 


Hot subsecuerit to Stasi's testi- 


nony. 

MR. PHILLIPS: I would oppose it. I think a] 
defendants at the least should be present and either 
their counsel or soneone or other lc. *yers be present 
coveriiig for tl en. 

MR. VJAPUER: If Hr. Phillips is opposing on 
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the ground it is the first tino it has evor hoen nadc, 

I don't think ho scriously contends to push that. 

___ As far as it bcing an intorruption for the trial, 

one oftho reasons I did nakc it in chanbers, I didn't want 
to nakc it an open appli.cation v;here cvorvbody would be 
joining in. 

I think I made a rcstrictcd narrov? applicati on 
and as far as r.ot being surprised by tho testinonv of 
Frank ftasi, thcre was cortain testinonv that I could not 
possibly havo c;:pcctod in its precisc nature. 

I knew thc gcncral naturo of his testinony, but 
not prccisely what v/ould cone out. 

T1!K COURT: Ilr. Warner, I an tromondouslv 
reluctant to pcrnit both of you to leave at this tino. 

Ithink thc defendant should stav and if anything should 
cono up, v/hoever is covering for you, a defendant should 
be able to talk to him and if necessary, that lav. T yer can 

get up and snv, ' Judge, can wc wait, !’r. Warner is absent," 

so on andso forth. 

Then I think defendant gets a reasonable break. 

% • • 

% 

If you have to go out at this point to interviev/ witnosses, 
and I can understand it, I an not overjoved about it, but 
I understand it. 

MR. V7AP-TER: Ueither an I. 
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THE COURT : You arrangc to have an aaorr.Gy cono 
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in and covor for you. 

1 C 
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--— Thank you, gentlenon. 
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(Adjourncd to rcbrunry 13, 1974, at 10.00 a.n.) 
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